United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





United States Court of Appeals for the 

District of Columbia 


OCTOBER TERM, 1934 


No. 6347 


634 


LAWSON B. CULP, APPELLANT, 

vs, 

PAUL A. PEPPER. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED OCTOBER 2fi, 1924. 


PRINTED DECEMBER 3, 1934. 






United States Court of Appeals for; the 

District of Columbia 

i 

OCTOBER TERM, 1934. 

No. 6347 


LAWSON B. CULP, APPELLANT, | 

vs. 

PAUL A. REPPER, APPELLEE. j 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT! OF 

COLUMBIA. I 


INDEX. 


Caption . 

Amended declaration (count 1) . 

Pleas to amended declaration . 

Joinder in issue . 

Memorandum: Verdict for defendant. 

Memorandum of Justice Proctor . 

Motion for new trial denied, judgment on verdict ordered.. 

Judgment . 

Order for appeal and citation . 

Memorandum: Undertaking for costs on appeal fixed. 

Citation . 

Memoranda : Undertaking on appeal approved and tiled, time 
to file bill of exceptions extended, proposed bill of excep¬ 
tions filed . 

Assignment of errors . 

Stipulation . 

Order making bill of exceptions part of record. 

Designation of record. 

Clerk's certificate. 


Judd & Detweiler (Inc.), Printers, Washington', D. C., 
—5642-C 


Original 

Print 

a 

1 

1 

1 

7 

7 

11 

11 

12 

11 

12 

11 

12 

11 

13 ! 

12 

13 

12 

13 

! ^ 

13 

12 

l 

I 

14 

13 

lo 

! is 

Id 

14 

id 

14 

17 

1 15 

IP 

16 

i 

Nov. 12 

:j 1034. 
























11 


INDEX 


Bill of exceptions. 

Testimony of Lawson B. Culp. 

Merle K. Raspberry. 

Earl F. Potter . 

Edward Walton .... 
I>r. Daniel L. Borden 
Dr., Edgar M. MePeak 
I)r. A. R. Shawls ... 
('harles F. Hammond 

Jennie Culp . 

Samuel Harvey . 

Harry Miller . 

John Nelson Moore . 

Adam Douglas. 

Dr. Paul A. Repper . 

James E. Kane . 

(.'harles L. Rouse ... 


iprinal 

Print 

20 

10 

20 

10 

•>•> 

18 

• >•> 

IS 


IS 

•yy 

> 

10 


10 


10 

20 

10 

25 

10 

1. 1 

10 

24 

20 

24 

20 

24 

20 

2.1 

21 

20 

24 

30 

25 























United States Court of Appeals for the 

District of Columbia 

I 

No. 6347. j 

Lawson B. Culp, Appellant, j 
vs. | 

Paul A. Pepper. ! 

- I 

i 

a Supreme Court of the District of Columbia. 

i 

At Law. 

No. 81394. i 

I 

Lawson B. Culp, Plaintiff, 

vs. ! 

i 

Paul A. Pepper, Defendant. I 

United States of America, 

District of Columbia, ss: I 

Be it remembered, That in the Supreme Court of the Dis¬ 

trict of Columbia, at the City of Washington, ip said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: | 

i 

1 Amended Declaration. I 

i 

Filed September 13, 1932. 

i 

In the Supreme Court of the District of Columbid, Holding 

a Circuit Court. | 

At Law. | 

No. 81,394. I 

Lawson B. Culp, Plaintiff, 
vs. 

Paul A. Pepper, Defendant. ! 

7 

Count 1. j 

By leave of Court first had and obtained, the plaintiff, 
Lawson B. Culp, files this, his amended declaration, and 
sues the defendant, Paul A. Pepper, of the City of [McKees- 

l—6347o ! 
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LAWSON B. CULP VS. PAUL A. REPPER. 


port, State of Pennsylvania, for that heretofore, to wit, at 
and before the happening of the grievance hereinafter men¬ 
tioned, the defendant, Paul A. Pepper, owned, used and 
operated for his pleasure and convenience an automobile 
in and upon the public streets and avenues of the City of 
Washington, District of Columbia, and on, to wit, the 8th 
day of June, 1932, the defendant, Paul A. Pepper, oper¬ 
ated, managed and controlled a Chrysler automobile in 
and upon Constitution Avenue, Northwest, in the City of 
Washington, District of Columbia, from 17th Street .to 
and into the intersection of 14th Street, Northwest, with 
said avenue; that on, to wit, the 8tli day of June, 1932, the 
plaintiff, Lawson B. Culp, owned and operated a Chevrolet 
automobile in and upon 14th Street, Northwest, from Penn¬ 
sylvania Avenue, Northwest, to and into Constitution Ave¬ 
nue, Northwest, where it intersects with the said 14th Street, 
in said City and District. 

2 And the plaintiff says that it then and there be¬ 

came and was the duty of the defendant who was 
operating the said Chrysler automobile under the circum¬ 
stances and conditions aforesaid, to exercise due and rea¬ 
sonable care and prudence in the operation, control, and 
management of said Chrysler automobile so as to avoid 
striking and colliding with the plaintiff’s said Chevrolet 
automobile and other automobiles lawfully in and upon the 
said streets and avenues, and so as to avoid injuring the 
plaintiff and other persons lawfully in and upon said 
streets; yet, notwithstanding his duty in the premises, the 
defendant did not exercise such care and prudence in the 
operation, control and management of said Chrysler auto¬ 
mobile, but acting as aforesaid, did carelessly and negli¬ 
gently operate said Chrysler automobile at an excessive, 
high, and dangerous rate of speed, and did carelessly and 
negligently operate the said Chrysler automobile at an ex¬ 
cessive, high and dangerous rate of speed, in violation of 
certain sections of the traffic regulations then and there 
in force in said District of Columbia, which said sections 
of said traffic regulations provide as follows: 

“ Article IV. 

Section 5. Reckless Driving and Speed. 

(a) In accordance with section 9, paragraph (a) of the 
traffic act, as atnended February 27, 1931, the following 
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I 

speeds for operation of motor vehicles over the phblic high¬ 
ways of the District of Columbia, are hereby adapted: 

I 

1. Seven Miles Per Hour. j 

(a) When driven in any alley; or any place of business 
or crossing a sidewalk. j 

2. Fifteen Miles Per Hour. I 

(a) When equipped with solid rubber tires on twq or more 

wheels. | 

(b) Limit for tractor trucks. | 

(c) When passing a school building or the grounds 
thereof during school recess or while children a^e going 
to or leaving school during opening or closing houjrs. 

(d) When passing a playground marked % official 

3 playground signs. | 

(e) When passing a street car loading zone or 

loading platform. j 

(f) When approaching within 100 feet of a grade cross¬ 
ing of a steam, electric, or street railway where the driv¬ 
er’s view of such crossing or of any traffic on any such 
railway within a distance of 400 feet in either direction is 
obstructed. 

(g) At any other location as may be indicated by| placing 
of official signs indicating the speed thereon. 

No vehicle shall pass another moving in the same direc¬ 
tion on any part of Chain Bridge or Calvert Street Bridge. 

. 

3. Twenty-two Miles Per Hour. 

(a) When equipped with pneumatic tires, and whqn oper¬ 
ated an where in the District except as restricted by the 
foregoing speed limits.” i 

and did carelessly and negligently operate the said Chrys¬ 
ler automobile without keeping a proper lookout, and did 
carelessly and negligently operate the said Chrysler auto¬ 
mobile without keeping said Chrysler automobile under 
proper control, and did carelessly and negligently Operate 
the said Chrysler automobile without slowing it down and 
keeping it under proper control while approaching and 
entering the aforesaid intersection, in violation of a pertain 
section of the traffic regulations then and there ip force 
in said District of Columbia, which said section of said 
traffic regulations provides as follows: J 

2—6347a 
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4 ‘ Article II. 

Section 2. Right of Way. 

(e) A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles. Operators of vehicles approaching 
an intersection shall give the right of way to vehicles ap¬ 
proaching from their right; but a vehicle making a right 
or left hand turn shall yield to through traffic within the 
intersection or so close thereto as to constitute an imme¬ 
diate hazard/’ 

and did carelessly and negligently fail and omit to sound 
or give timely warning or notice of the approach of the said 
Chrysler automobile, and did carelessly and negligently 
fail and omit to give timely and proper warning signal of 
the approach of the said Chrysler automobile toward 
4 the aforesaid intersection, in violation of a certain 
section of the traffic regulations then and there in 
force in said District of Columbia, which said section of 
said traffic regulations provides as follows: 

“Article V. 

Section 6. Signals and Signaling Devices. 

(d) Bicycles* tricycles, and motor vehicles shall be 
equipped with a suitable signaling device, to be approved 
by the director, to serve as an adequate warning of the ap¬ 
proaching of such vehicle or as a warning of danger, and 
the use of such signaling device for purposes ether than 
those set forth in this section is hereby expressly prohib¬ 
ited: Provided, That nothing herein shall be construed as 
permitting the use of any unnecessarily loud or discordant 
signaling device, siren, or explosive whistle, and the same 
are hereby expressly prohibited: Provided, however, That 
the use on bicycle of any signaling device other than a bell 
is hereby prohibited/’ 

and did carelessly and negligently fail and omit to bring 
the said Chrysler automobile to a stop when he saw or by 
the exercise of reasonable care and prudence could have 
seen the plaintiff in a position of peril, and did carelessly 
and negligently operate the said Chrysler automobile when 
the brakes were defective, whereby and by reason of the 
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carelessness and negligence of the defendant as ajforesaid, 
the defendant carelessly and negligently caused i his said 
Chrysler automobile, at time and place aforesaid, to run 
into, collide with, overturn and damage the plaintiff’s said 
Chevrolet automobile and to throw the plaintiff Suddenly 
with great force and violence in and about his said Chev- 
rolet automobile and from his said Chevrolet automobile 
on to the street pavement. 

And the plaintiff says that by reason of the carelessness 
and negligence of the defendant, as herein set forth, the 
plaintiff’s said Chevrolet automobile, of the fair hnd rea¬ 
sonable value of Seven Hundred and Fifty Dollars 
($750.00), was completely demolished and destroyed; and 
the plaintiff further says that by reason of tjlie care- 
5 lessness and negligence of the defendant, as herein 
set forth, the plaintiff suffered grievous ppin and 
injury; that his back, spine, hips, pelvis, arms, he^d, legs, 
and body were seriously and permanently lacerated, 
wrenched, strained, contused, and wounded, and 'that he 
was otherwise seriously and permanently injured bjv being 
made sick, sore, lame, and disordered; that he suffered and 
will continue to suffer serious and permanent fracjture of 
the bones in his back and spine, and the ligaments, ipuscles, 
tendons and tissues of his back and spine were seriously 
and permanently wrenched, torn, bruised, and contused; 
that he suffered and will continue to suffer serious and 
painful permanent injuries to the sacroiliac joints and the 
joints of his spinal column and neck; that he suffered and 
will continue to suffer from a fracture of his right arm 
of a serious and permanent nature; that he suffered and 
will continue to suffer painful and permanent injuries to 
his right shoulder and the joints thereof in that ttye said 
shoulder was dislocated, strained, wrenched, bruised and 
contused, and the muscles, tendons, ligaments and tissues 
thereof were torn, bruised, wounded and strained; that 
the nerves in his said arm were seriously torn, Ijruised 
and injured; that his right hand, wrist and arm, were, lacer¬ 
ated, bruised and contused and permanently injured; that 
his scalp was deeply lacerated, bruised and contused, and 
the muscles, tendons, and tissues of his scalp an<^ neck 
were permanently bruised, contused, torn and injured; that 
he suffered and will continue to suffer serious and pierma- 
nent concussion of the brain; that his brain and brain tis¬ 
sues and the membranes of his brain were seriousfy and 
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permanently injured; that his skull was compressed and 
fractured; that he suffered contusions, lacerations, and 
wounds of a permanent nature in his back, face, head, arms, 
legs and body; that he suffered serious and perma- 

6 nent injuries to his abdomen, stomach, heart and 
other vital organs of his body; that he suffered se¬ 
rious and permanent injuries to his chest and chest organs, 
in that his chest was crushed, bruised and contused; that 
he suffered and will continue to suffer serious and perma¬ 
nent injuries to the central nerve cells, and the seat of his 
nervous system has been permanently injured; that his eyes 
were blackened and bruised, and seriously and permanently 
injured; that he suffers and will continue to suffer great 
mental and physical pain and distress by reason of the 
aforesaid injuries; that as a result of the aforesaid inju¬ 
ries, the plaintiff suffered and will continue to suffer from 
neurosis, neurasthenia, insomnia, nervousness and loss of 
appetite; that the plaintiff has been seriously and perma¬ 
nently impaired from performing work and labor with con¬ 
sequent loss of earnings; that he has been caused and com¬ 
pelled to lay out and expend large sums of money, to wit, 
One Thousand Dollars ($1,000.00) for medical treatment, 
doctors, medicines, hospital and nursing care and attention 
in an effort to be cured of the aforesaid injuries; that he 
has been caused and will be compelled to lay out and expend 
other large sums of money, to wit, Twenty-Five Hundred 
Dollars ($2500.00) for medical treatment, doctors, medi¬ 
cines, surgical, hospital and nursing care and attention in 
an effort to be cured of his injuries; that he has lost other 
great emoluments; that he will be forced and compelled 
to undergo a serious and painful operation in and upon his 
right arm, shoulder, and head, and back; to the damage 
of the plaintiff in the sum of Fiftv Thousand Dollars ($50,- 
000 . 00 ). 

Wherefore, the plaintiff brings suit and claims 

7 damages in the sum of $50,000.00, besides costs of 
this action. 

****•## 


DARR and DARR, 

By GEORGE MONK, 

Attorneys for Plaintiff. 
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Pleas to Amended Declaration. 

i 

i 

Filed December 1, 1932. 

I 

• •••*#[• 

Now comes defendant Paul A. Pepper, by his attorneys 
Charles W. Arth and Leonard J. Ganse, and for Jiis pleas 
to the amended declaration filed herein, and each count 
thereof, says: | 

j 

First Plea to First Count of Amended Declaration. 

For first plea to the first count of the amended declara¬ 
tion, defendant admits that on, to wit, the eightli day of 
June, 1932, he owned a Chrysler automobile and operated, 
managed and controlled said automobile upon Constitution 
Avenue, Northwest, in the City of Washington, District 
of Columbia, from Seventeenth Street to and into the inter¬ 
section of Fourteenth Street, Northwest, with said ave¬ 
nue; admits that on said date the plaintiff operated a cer¬ 
tain other automobile in and upon Fourteenth Street), North¬ 
west, from Pennsylvania Avenue, Northwest, to ?jnd into 
Constitution Avenue, Northwest, where it intersects with 
said Fourteenth Street, in said City and District; defend¬ 
ant has no knowledge or information concerning thb plain¬ 
tiff’s alleged injuries and damage sufficient to form a belief 
thereof and he therefore denies the same; defendant de¬ 
nies each and every the other allegations in said first count 
of the amended declaration contained. 

8 Second Plea to First Count of Amended Declaration. 

For second plea to the first count of the amended decla¬ 
ration, defendant admits that on, to wit, the eighth day of 
June, 1932, he owned a Chrysler automobile and oplerated, 
managed and controlled said automobile upon Constitution 
Avenue, Northwest, in the City of Washington, District 
of Columbia, from Seventeenth Street to and into the inter¬ 
section of Fourteenth Street, Northwest, with said avenue; 
admits that on said date the plaintiff operated a Certain 
other automobile in and upon Fourteenth Street, North¬ 
west, from Pennsylvania Avenue, Northwest, to arid into 
Constitution Avenue, Northwest, where it intersect^ with 
said Fourteenth Street, in said City and District; defend- 

3—6347a 
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ant has no knowledge or information concerning the plain¬ 
tiff’s alleged injuries and damage sufficient to form a belief 
thereof and he therefore denies the same; defendant denies 
each and every the other allegations in said first count of 
the amended declaration contained. 

Defendant further says that on, to wit, the eighth day 
of June, 1932, he was the owner of, and was operating, a 
certain automobile, in a careful and prudent manner, at a 
lawful rate of speed, and in all respects in compliance with 
the Traffic and Motor Vehicle Regulations of the District 
of Columbia then in force of law, in an easterly direction 
along Constitution Avenue, Northwest, toward the inter¬ 
section of said Constitution Avenue with Fourteenth Street, 
Northwest, in the City of Washington, District of Colum¬ 
bia ; that on the day and year aforesaid, plaintiff was oper¬ 
ating a certain other automobile in a southerly direction 
along Fourteenth Street, Northwest, toward the intersec¬ 
tion aforesaid; that after the automobile then being oper¬ 
ated bv defendant had entered said intersection, and 
9 had reached a point, to wit, one-third of the distance 
across said intersection, plaintiff negligently and 
carelessly failed and omitted to keep a proper lookout; and 
negligentlv and carelesslv failed and omitted to slow down 
said automobile upon approaching said intersection and to 
keep said automobile under such control as to avoid collid¬ 
ing with the automobile of defendant; and further negli¬ 
gently, recklessly and carelessly failed and omitted to give 
the right of way to the automobile of defendant, a vehicle 
approaching from the right; and negligently and carelessly 
operated said automobile recklessly and at a greater rate 
of speed than was reasonable and proper having regard to 
the width of the public highway, the use thereof, and the 
traffic thereon, and in a manner so as to endanger and dam¬ 
age the person and property of this defendant; and negli¬ 
gently, recklessly and carelessly operated said automobile 
at an excessive rate of speed, and at a rate of speed in 
excess of twenty-two miles per hour at a place not desig¬ 
nated for a greater speed by the placing of official signs; 
and negligently and carelessly failed and omitted to give 
or sound any adequate or timely signal or warning of the 
approach of said automobile or as a warning of danger; 
and negligently and carelessly failed and omitted to have 
his said automobile equipped with two or more sets of in¬ 
dependently'operated brakes properly adjusted and capa- 
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ble of stopping said automobile within the distances limited 
by regulation; and negligently and carelessly operated said 
automobile without paying strict attention to trajftc on the 
highways aforesaid and without being in position jfor emer¬ 
gency control of his said motor vehicle, all in violation of 
Article II, Section 2(e); Article IV, Section 5(g)—3(a), 
4(a); Article V, Section 6(d); Article IX!, Section 
10 11(a), and Article XI, Section 13(k) of tl^e Traffic 

and Motor Vehicle Regulations for the District of 
Columbia, then in force of law, which said Sections of said 
Articles provide: 

Article II. I 


Section 2. Right of Way. 

i 

“(e) A vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid Icolliding 
with pedestrians or vehicles. Operators of vehicles ap¬ 
proaching an intersection shall give the right of way to 
vehicles approaching from their right; but a vehicle mak¬ 
ing a right or left hand turn shall yield to through traffic 
within the intersection or so close thereto as to constitute 
an immediate hazard. 

Article IV. 

Section 5. Reckless Driving And Speed. 

“(a) In accordance with section 9, paragraph (a) of 
the traffic act, as amended February 27, 1931, the fallowing 
speeds for operation of motor vehicles over the pubjic high¬ 
ways of the District of Columbia, are hereby adopted: 


3. Twenty-two Miles per Hour. j 

“(a) When equipped with pneumatic tires, anjl when 
operated anywhere in the District except as restricted by 
the foregoing speed limits. 


4. Thirty Miles per Hour. | 

“(a) In outlying districts on such highways as play be 
designated by placing of official signs. * * * 
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Article V. 

Section 6. Signals and Signaling Devices. 

“(d) Bicycles, tricycles, and motor vehicles shall be 
equipped with a suitable signaling device, to be approved 
by the director, to serve as an adequate warning of the ap¬ 
proaching of such vehicle or as a warning of danger, and 
the use of such signaling device for purposes other than 
those set forth in this section is hereby expressly prohib¬ 
ited: * # * 


Article IX. 

Section 11. Brakes. 

“(a) Every motor vehicle shall be equipped with two 
or more sets of independently operated brakes which shall 
at all times be capable of meeting the following require¬ 
ments : 

11 1. Foot Brakes. 

On a dry, hard, level road, free from loose material, the 
foot brake shall be capable of stopping the car from a speed 
of 20 miles an hour within a distance of 50 feet. 

2. Hand Brakes. 

On a dry, hard, level road, free from loose material, the 
hand brake shall be capable of stopping the car from a 
speed of 20 miles an hour within a distance of 75 feet. 

Article XI. 

Section 13. Special Bequirements. 

“(k) Xo motor vehicle shall be operated with merchan¬ 
dise on the fenders or hood of said motor vehicle so as to 
obstruct the view of the operator. An operator shall pay 
strict attention to traffic on the highways and shall at all 
times be in position for emergency control of said motor 
vehicle. 

Whereby said automobile which plaintiff then and there 
was operating as aforesaid, was caused to, and did, run 
into and collide with the automobile of defendant then and 
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there being operated as aforesaid. Defendant further says 
that plaintiff’s alleged injuries were not causefl by any 
negligence or carelessness of the defendant but were caused 
solely by and through the negligence and carelessness of 
the plaintiff as aforesaid. 

• * • * * • ! # 

CHAS. W. ARTH, ! 
LEONARD J. GANSJE, 

Attorneys for Defendant. 

\ 

Joinder in Issue. 

Filed December 6, 1932. j 

I 

• « * • * • i # 

The plaintiff joins issue upon the defendant’s [first and 
second pleas to the first count of the amended dec- 
12 laration and upon the plea to the second coujnt of the 
amended declaration. i 

DARR and dar|r, 

By GEORGE MONKj 
Attorneys for Plaintiff. 

Memorandum. 

March 1, 1934.—Verdict for defendant. 

Memorandum of Justice Proctor. 

I 

Filed June 29,1934. 

' i 

»**»•*!♦ 

I 

The motion for a new trial in the above-entitled cause is 
hereby denied. I 

Filed June 28,1934. 

JAMES M. PROCTOR, 

Justice . 

i 

Supreme Court of the District of Columbia. 

• i 

Friday, June 29, 1934. 

I 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 
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Upon consideration of the motion filed herein, for a new 
trial, the same having been heretofore argued and submit¬ 
ted to the Court, it is ordered that said motion be, and the 
same is hereby denied, and judgment on verdict ordered. 

Wherefore, it is considered that plaintiff take noth- 
13 ing by this action, that defendant go hence without 
day, be for nothing held and recover of plaintiff his 
costs of defense to be taxed by the clerk and have execution 
thereof. 


Order for Appeal and Citation. 

Filed July 3, 1934. 

• »••••• 

The Clerk of said Court will please issue citation for 
appeal in above-entitled cause, and appeal noted. 

DARK & DARK, 

By GEORGE MONK, 
i Attorneys for Plaintiff. 

Memorandum. 

July 3, 1934.—Undertaking for costs on appeal fixed in 
the sum of-$100 or $50 cash. 

Citation. 

Filed July 5, 1934. 


The President of the United States of America to Paul A. 

Repper, Greeting: 

You are hereby cited and admonished to be and appear 
at a Court of Appeals of the District of Columbia, upon the 
docketing the cause therein, under and as directed by the 
Rules of said Court, pursuant to an Appeal noted 
14 in the Supreme Court of the District of Columbia, 
on the 3d day of July, 1934, wherein Lawson B. Culp 
is Appellant, and you are Appellee, to show cause, if any 
there be, why the Judgment rendered against the said Ap¬ 
pellant should not be corrected, and why speedy justice 
should not be done to the parties in that behalf. 
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Witness the Honorable Chief Justice of the Supreme 
Court of the District of Columbia, this 3d day of July, in 
the year of our Lord one thousand nine hundred and thirty- 
four. | 

[seal.] FRANK E. CUNNINGHAM, 

Clerk , 

By ANDREW A. HORNER, 

Assistant Clerk. 

\ 

Service of the above Citation accepted this 3d day of 
July, 1934. 

CHAS. W. ART 
Attorney for Appellee. 

i 

i 

Memoranda. 

July 13, 1934.—Undertaking on appeal approved and 
filed. 

July 14, 1934.—Time to file Bill of Exceptions ^xtended 
to and including August 2, 1934. 

August 2, 1934.—Proposed Bill of Exceptions $led. 

15 Assignment of Errors. j 

Filed October 23, 1934. I 


The errors committed by the Court are: 

1. The Court erred in sustaining the objection of de¬ 
fendant to the question proposed to be asked by j counsel 
for plaintiff on cross-examination of the defendant; namely, 
whether or not the defendant had a contract witlj an in¬ 
surance company or a casualty company wdiich provided 
that in the event of his being sued as a result of th4 opera¬ 
tion of his automobile which was covered bv the insurance 

* i 

policy, the insurance company would defend the sfiit and 
bear whatever expenses were incurred in the defense of 
the suit including witness fees and witness expenses. 

2. The Court erred in denying plaintiff’s request that the 
Court instruct the jury that the defendant’s failure to pro¬ 
duce as witnesses at the trial the four other person$ in his 
automobile at the time of the accident, or to produqe their 
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depositions, created an inference that their testimony would 
be unfavorable to the defendant. 

3. The Court erred in other respects apparent of record. 

DARK and DARK, 
l By SEFTON DARR, 

Attorneys for Plaintiff. 

16 Stipulation. 

Filed October 25, 1934. 


It is hereby stipulated by and between counsel for the 
plaintiff, and the defendant, respectively, that in the pres¬ 
entation and argument of the appeal before the United 
States Court of Appeals for the District of Columbia, of 
the above-entitled cause, that all photographs offered and 
received in evidence at the trial of the above-entitled cause 
may be presented to the said appellate court as a part of 
the record on appeal without the necessity of including the 
same in the transcript of record, and that the same might 
be used before the said appellate court as though the same 
were actually included in the transcript of record. 

DARR and DARR, 
i By SEFTON DARR, 

i Attorneys for Plaintiff. 

CHARLES W. ARTH, 
Attorney for Defendant. 

Supreme Court of the District of Columbia. 

i Thursday, October 25, 1934. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

• *•••*» 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by his attorneys 
presents to the Court his Bill of Exceptions taken at the 
trial of this cause, and heretofore submitted herein, and 
prays that the same be signed and made of record, 
17 nunc pro tunc , which is hereby accordingly done. 
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Designation of Record. i 

Filed July 27, 1934. 

i 

• • * • * • • 

I 

Now comes Lawson B. Culp, the appellant in the above- 
entitled cause, and designates the parts of the record which 
he desires to have included in the transcript, said parts be¬ 
ing considered sufficient for the determination of the ques¬ 
tions raised on appeal, namely: ! 


1. First count of amended declaration filed herein Sep¬ 
tember 13, 1932. I 

2. First and second pleas to first count of amended dec¬ 
laration. I 

3. Joinder in issue. j 

4. Memorandum of verdict of jury. 

5. Memorandum of Proctor, Justice. 

6. Memorandum of judgment against plaintiff for costs. 

7. Memorandum of noting of appeal, issuance of ^itation, 
for appeal, and acknowledgment of service thereol; by at¬ 
torney for defendant, appellee. 

8. Memorandum of fixing of undertaking. 

9. Memorandum showing approval and filing of under¬ 
taking. i 

10. Assignment of errors. I 

11. Bill of exceptions. 

12. This designation of record. 

DARK and DARRi 
By SEFTON DARR, j 
Attorneys for Dlaifitiff. 

I 

I 

Service of a copy of the foregoing designation of 

18 record acknowledged this 26th day of July, lS)34. 

CHAS. W. ARTH, 
Attorney for Defendant. 

19 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: | 

i 

I, Frank E. Cunningham, Clerk of the Supreme Coprt of 
the District of Columbia, hereby certify the foregoing pages 
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numbered from 1 to 18, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 81394 at Law, wherein Lawson B. 
Culp is Plaintiff and Paul A. Pepper is Defendant, as the 
same remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 26th day of October, 1934. 

[Seal Supreme Court of the District of Columbia.] 

i FRANK E. CUNNINGHAM, 

Clerk. 

20 In the Supreme Court of the District of Columbia, 

Holding a Circuit Court. 

At Law. 

No. 81,394. 

Lawson B. Culp, Plaintiff, 


vs. 

Paul A. Pepper, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause before 
Mr. Justice James M. Proctor and a jury duly impaneled 
and sw’orn to try the issues herein, which trial began on the 
27th day of February, 1934, and thereafter proceeded with, 
the following proceedings were had: 

The plaintiff, to sustain the issues on his part, called 
Lawson B. Culp, plaintiff, as witness for the plaintiff, who 
testified as follows: That he is an automobile mechanic; 
has been employed by the District of Columbia since March, 
1931, and now he is a clerk in the District Electrical De¬ 
partment Store House located in June, 1932, at 14th and D 
Streets, Southwest, Washington, D. C.; that he lived in 
Silver Spring, Maryland, and had lived there since Febru¬ 
ary, 1932. Witness testified that he had been driving an 
automobile for 15 years or more and had had a Maryland 
permit for driving since 1922. Witness testified that on 
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June 8,1932 he was driving his Chevrolet six cylinder, 1929 
model, sedan automobile south on 14th Street, approaching 
the intersection of 14th Street and Constitution Avenue, 
Northwest; that as he approached the intersection of Con¬ 
stitution Avenue he was traveling at a speed of ! about 15 
to 20 miles an hour; that his automobile was under perfect 
control, with his foot on the brake pedal so that| he could 
stop at a second’s notice (R. 6). When witness was 
21 about twenty-four feet or one or two lengths of his 
automobile from the north curb line of Constitution 
Avenue, he looked to the right and observed an automobile 
that in his estimation would be about two or three! hundred 
feet west of the 14th Street intersection proceeding east 
on Constitution Avenue (R. 7). Witness then testified that 
he looked to the left and saw no traffic approaching from 
that direction; that he then proceeded carefully across the 
intersection at a speed not in excess of 15 miles ^n hour; 
that after looking to the east, when witness turned his head 
back, about the middle of the intersection, the automobile 
he first saw coming from the west was coming dangerously 
close at a high speed, and he turned his head like that 
(snapping fingers), right in his car, there was nothing he 
could do about that but go ahead, because he did not have 
the power under hood to snatch him out of the Way and 
stopping staying still he would be hit; he would donscien- 
tiously say the car was traveling fifty miles an hour when he 
looked at it the last time and saw it closely approaching; 
his machine, when it was struck, was at least one length 
of his car south of the center line of Constitution Avenue 
and four to six feet west of the car tracks on 14th;Street; 
that the Commerce Building is on the northwest corner of 
said intersection; a hot house is on the southeast corner; 
the southwest corner is vacant with the exception of the 
trees in the park, and the old Potomac Electric Power Com¬ 
pany plant was on the northeast corner; there were high 
palings eight or ten feet high built around there to protect 
pedestrians; there were double car tracks on Fourteenth 
Street; at the time of the accident, Fourteenth Street, at 
the north side of Constitution Avenue, was 70 feejt from 
curb to curb; the width of Constitution Avenue on the west 
side of the intersection was from 70 to 75 feet, and tljie west 
side was narrower by from 10 to 20 feet; that Ijie was 
knocked unconscious instantly when the collision tooh place 
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(R. 15)that he was unconscious for four or five days 

22 and remained in the hospital for five weeks. Witness 
testified that he sustained the following injuries: 

Broken right arm, lacerations of the head, broken rib and 
lacerations and cuts on other parts of his body (R. 16, 17, 
18). Witness 1 testified that his car for which he paid 
$150.00, was so badly damaged that it was necessary to 
junk it (R. 33). Witness testified that his hospital and 
medical expenses amounted to $483.75. 

Merle K. Raspberry was called as a witness for the plain¬ 
tiff and sworn, and testified as follows: That he is an 
officer of the United States Park Police; that he appeared 
on the scene of the accident between the automobiles of 
plaintiff and defendant at 14th and Constitution Avenue on 
June 8, 1932 about 5 or 10 minutes after the accident oc¬ 
curred (R. 75)> shortly after seven o’clock in the morning. 
He found a Chevrolet sedan up on its wheels, it had been 
over on its side; it was half-way between the center line of- 
Constitution Avenue and the south curb, on the west car 
track, west of the center line of Fourteenth Street; a 
Chrysler sedan was on the southeast corner, southeast of 
Constitution Avenue, upside down, resting on its roof with 
its wheels in the air, against a tree five or six feet south of 
the sidewalk of Constitution Avenue; the front of the car 
was facing Constitution Avenue and the rear of it was out 
over the curb in Fourteenth Street, lying northeast and 
southwest; there were about seven persons in the two cars, 
most of them in a sort of unconscious condition. Witness 
testified that he saw Doctor Repper at the hospital after 
the accident, and that Doctor Repper told the officer that 
he was going some place to pick up a friend of his and that 
he was in a hurry to get there; that witness was not positive 
as to where Doctor Repper said that he was going, but that 
he did remember him saying that he was in a big hurry to 
get wherever he was going (R. 80). 

Earl F. Potter was called as a witness for the plaintiff 
and sworn, and in his testimony described the frame 

23 of the plaintiff’s automobile after the accident (R. 
81). 

Edward Walton was called as a witness for the plaintiff 
and sworn, and testified that he examined plaintiff’s auto- 
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mobile after the accident and made an estimate of the re¬ 
pairs necessary to put plaintiff’s car in running- Condition. 
Witness described in general the condition of plaintiff’s 
automobile at the time witness examined it, aboi^t October 
20, 1932 (R. 88). 

i 

i 

Dr. Daniel L. Borden, Dr. Edgar M. McPeak, ahd Dr. A. 
R. Shands were all sworn as witnesses for the plaintiff and 
testified that they treated Lawson B. Culp for his various 
injuries received as a result of the collision of hU automo¬ 
bile with that of defendant on June 8, 1932. j 

Charles F. Hammond was called as a witness for the plain¬ 
tiff and sworn, and testified substantially as folloivs: That 
on May 20, 1932 he adjusted the brakes on the (Chevrolet 
automobile belonging to Lawson B. Culp; that on May 20, 
1932, the brakes on Mr. Culp’s Chevrolet were in perfect* 
condition; that the brake bands and brake drums were in 
good shape (R. 117). | 

Jennie Culp was called as a witness for the plaintiff and 
sworn, and testified as to the physical condition of the 
plaintiff after the accident on June 8, 1932. Thereupon it 
was agreed that the weight of the Chevrolet 1929 s^x sedan 
was 2,585 pounds, and the weight of the Chrysler Royal 
eight sedan was 3,305 pounds. 

Whereupon, the defendant, to sustain the issued on his 
part joined, called Samuel Harvey as a witness, wtyo, after 
being duly sworn, testified substantially as follows: that 
for the past few months he had been at a C. C. (tamp in 
Pennsylvania; that five or six minutes after seven o’clock 
on the morning of June 8,1932, while standing on th£ corner 
of 14th and Constitution Avenue, Northwest, by a tree 
beside the Government flower house, he saw the big car 
coming east, and the other car coming, going south, both 
of them coming pretty fast; the large car had gotten 
24 between the two car tracks; the Chevrolet came more 
on the left side than the right, it was between the 
car tracks coming across; the Chevrolet car hit the big car; 
when it hit, the rear end of the Chevrolet went down and 
came up, it jumped back; the big car turned over up Against 
the tree that witness was standing by. When the Chevro¬ 
let got to the intersection, the big car was in between the 
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car approaching that he could see, there was no car in the 
intersection; from then on, thinking he had the right of way 
over anything coming down there, he kept his attention 
centered to the road ahead and slowed down, because it was 
a strange corner and he was not going to go into the inter¬ 
section fast; when he entered the intersection it was clear, 
there were no cars there. 

On cross-examination witness testified that he was driv¬ 
ing, and that sitting alongside of him was Doctor Jaworski, 
a medical doctor who was a neighbor of the witness from 
McKeesport; that sitting behind the witness was William 
Fitzpatrick, a friend of the witness who also lived in Mc¬ 
Keesport; that sitting behind Doctor Jaworski was Joseph 
Kirk, a friend of the witness, who also lived in McKeesport 
(R. 181); that in the middle of the rear seat was Frank 
Morlev, a friend of the witness who lived in McKeesport; 

that when he was fiftv feet from the west curb line 
27 of Fourteenth Street, and looked to the left, he could 
see 150 feet or more up Fourteenth Street; it is a 
very wide intersection; as he approached the intersection 
he was slowing down, and continued to slow down; when 
he started to slow down, 50 or 75 feet, he was driving 
approximately twenty miles an hour; he did not stop com¬ 
pletely at the intersection, did not look again to the left; 
what next attracted his attention was a mental picture of 
the car, right on his running board, a fraction of a second, 
it was right on top of witness when he first saw it, he had 
not seen it at all prior to that time. Witness also testified 
that McKeesport was about 12 or 15 miles outside of Pitts¬ 
burgh, and that he has driven to Washington from McKees¬ 
port only 3 times in his life, once before the accident, when 
he came onlv into the outskirts of Washington, and once 
since the accident (R. 184). 

On redirect examination witness testified that he came 
to, in the hospital, he believed from four to five hours after 
the accident; all four of the others in his car were knocked 
out, some of them did not come to for a couple of days; 
witness remained in the hospital about ten days, one did 
not go to the hospital, two more were there about two 
weeks, the other until some time about August. 

Thereupon the following occurred: 

Q. Doctor, are those men here? A. This thing has cost 
me enough. I did not have any money to bring them down 
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here. If I bring them down here, it is going to cost] me $300 
or $400, and that is more than I can spend. 

On recross-examination witness testified (R. 187|): 

Q. Did your attorney advise you that you could take 
their depositions in McKeesport, Pennsylvania? j A. De¬ 
positions were not mentioned. j 

Q. Did your attorney advise you that their depositions 
could be taken in McKeesport, without bringing [them to 
Washington? A. No, sir. j 


28 On re-direct examination, witness testified (R. 
187): 


Q. You knew it could be done? A. Yes, sir. 

Q. Doctor, did not you and I have some conversation 
about taking the depositions? A. You advised me to have 
it. j 

Q. Yes. Did not you and I have some conversations? 
A. Yes. Whenever I was down here last summer in regard 
to this Police Court hearing; and you told me the Expense 
of it. I said I could not stand the expense. 


W T hereupon, counsel for plaintiff asked leave to approach 
the bench to speak to the court out of the hearing, of the 
jury. Counsel for plaintiff then stated to the court} that a 
ruling was desired on a question which he was about to put 
to the witness Repper, in order that there might be no 
prejudice in the minds of the jury in the event the question 
was not permitted. Counsel then stated that it was desired 
to ask the witness whether it was a fact that he had a con¬ 
tract of insurance with an insurance or casualty company 
which provided that in the event of suit being filed pgainst 
him as a result of the operation of his automobile, ihe in¬ 
surance company would defend that suit at its own expense, 
and that, therefore, his failure to bring the witnessed down 
from McKeesport, Pennsylvania, to take their depositions, 
was not because of the personal expense involved to him¬ 
self ; counsel also stated that it was desired to ask thd ques¬ 
tion for the purpose of showing that the witness was not 
testifying truthfully in regard to the matter and of attack¬ 
ing his credibility, and for the further purpose of elim¬ 
inating any sympathy which the jury might have fop him 
on account of his testimony that he had spent a grea^ deal 
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of money already, and that he was unable to spend any 
more. Whereupon, the following occurred without the 
hearing of the jury (R. 188, 189): 

The Court: If you wish to make a record, you may do so. 
You may put whatever you wish in the form of a question 
which will be objected to. 

29 Mr. Darr: I ask to be allowed to ask the witness 
whether or not it is a fact that he has a contract with 
an insurance company or a casualty company which pro¬ 
vides that in the event he is sued as a result of the opera¬ 
tion of his automobile which is covered by the insurance 
policy, the insurance company will defend that suit: and 
whatever expenses that are incurred in that defense of the 
suit, including the witness fees and the witnesses’ expenses, 
are not to be borne by him, but are to be borne bv the 
insurance company. 

The Court: You object to the question? 

Mr. Arth: The question that is here ? 

The Court: Yes. 

Mr. Arth: Yes; I object to the question. 

The Court: It will be understood that the objection will 
be sustained. 

Mr. Darr: And may I have an exception? 

The Court: Yes. 

Thereupon the jury was recalled. 

James E. Kane was called as a "witness for the defendant 
and sworn, and testified substantially as follows: That he 
was a precinct detective, number 1, assigned to Police 
Headquarters: that about quarter after 8 on the morning 
of June 8, 1932, he went to the intersection of 14th Street 
and Constitution Avenue, Northwest, and made certain 
measurements; of the intersection, having been sent down 
there by the Commander of the Precinct to get the meas¬ 
urements of the street after an accident (R. 192). Wit¬ 
ness and Sergeant Bert Shelton made the measurements 
with a steel tape measure; the dimensions shown on the 
drawing, which was offered in evidence, are accurate; Con¬ 
stitution Avenue east of Fourteenth Street at that time was 
paved with cobblestones, the street was rough and full of 
holes; going east on Constitution Avenue or south on 
Fourteenth Street there is quite a space across in front of 
the building, you could see a distance of 150 or 200 yards; 
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the buildings set back from the corner; Fourteenth Street 
is narrower south of the intersection. There was a tree on 
the southeast corner of the intersection, that had been 
barked; on the curb by the tree was a lot ofjoil and 

30 dirt and stuff lying in the gutter, and bark knocked 
off the tree. 

i 

Charles L. Rouse was called as a witness for the 'defend¬ 
ant and sworn, and testified substantially as followfe: That 
he was foreman, Washington Chevrolet Company, qnd had 
had 14 years’ experience in the construction of Chevrolet 
cars (R. 198). Witness gave his opinion as an expert as to 
the effect of a considerable impact on the frame of] a 1929 
Chevrolet sedan. 

Whereupon, plaintiff through his counsel having an¬ 
nounced that the plaintiff’s case was rested, and defend¬ 
ant through his counsel having announced that the defend¬ 
ant’s case was rested, plaintiff through his counsel vbrbally 
requested the court to instruct the jury that the defend¬ 
ant’s failure to produce as witnesses at the trial the four 
other persons in his automobile at the time of the accident 
or to produce their depositions created an inference that 
their testimony would be unfavorable to the defendant. No 
written prayer for said instruction was submitted to the 
Court. This request being denied, plaintiff noted an 'excep¬ 
tion which was allowed by the court. The court stated that 
the evidence disclosed that these witnesses were equally 
available to both parties as their identities and where¬ 
abouts were known to both, and therefore under th^ facts 
of the case there was no basis for the instruction requested. 
Thereupon the Court charged the jury, to which charge no 
exception was noted by plaintiff. 

The foregoing is the substance of all of the testimony ad¬ 
duced at the trial of the case by both plaintiff and defend¬ 
ant, bearing upon the exceptions herein reserved on behalf 
of the plaintiff. ! 

And thereupon and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered up^n the 
minutes of the court, before the jury retired to consider of 
its verdict, and because the matters and things hereinbefore 
recited are not matters of record, in order to make 

31 the same a part of the record herein, which is hereby 
ordered, so that the plaintiff may have his cape re- 
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viewed on appeal, the plaintiff by his attorneys, moves the 
court to sign and seal this, his bill of exceptions, to have the 
same force and effect as if each and every one of said 
exceptions had been separately signed and sealed, which 
motion is granted by the court; and thereupon, plaintiff 
tenders this, his bill of exceptions, and requests the court 
to sign and seal the same, which is accordingly done, now 
for then, this 25th dav of October, 1934. 

JAMES M. PROCTOR, [seal.] 

Approved, 

DARR and DARR, 

By SEFTON DARR, 

Attorneys for Plaintiff , 

603 Woodward Building , 

733 15th Street , N. W., 

Washington , D. C. 
CHARLES M r . ARTH, 

Attorney for Defendant , 

Albee Building , 

Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 6347. Lawson B. Culp, Appellant, vs. Paul A. Repper. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed Oct. 26, 1934. Henry W. Hodges, Clerk. 


(5642-C) 
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3HntteD States Court of appeals 
for tfje ©isitrict of Columf)t4 

i 

October Term, 1934 


No. 6347 


Lawson B. Culp 
Appellant 
vs. 

Paul A. Repper 
Appellee 


BRIEF ON BEHALF OF APPELLANT 

i 


STATEMENT OF CASE i 

i 

i 

This case comes here from the Supreme Coujrt of 
the District of Columbia on appeal from a judgpient 
entered in favor of appellee, Paul A. Repper, las a 




result of the trial court’s exclusion of certain evidence 
and the refusal to grant certain instructions. 

The appellant, who shall hereafter be referred to as 
the plaintiff, filed suit against the appellee, who shall 
hereafter be referred to as the defendant, seeking dam¬ 
ages for injuries sustained as a result of a collision 
occurring between plaintiff’s automobile and defend¬ 
ant’s automobile at the intersection of Fourteenth 
Street, X. AV. and Constitution Avenue, X. AV., AVash- 
ington, T). C., on, to wit, June 8, 1932. 

The evidence upon which the case was submitted to 
the jury is set forth in the record (R. 16-26) in some 
detail, such detail being necessary only to show the 
entire situation and not as bearing directly on the er¬ 
rors complained of by the plaintiff. The case was 
submitted to the jury by the court below and the ques¬ 
tion of whether the plaintiff was entitled to recover 
as a matter of law is not here for review. Therefore, 
anv extended statement of the case or elaboration of 
the bill of exceptions as to the details of the manner 
in which the collision between the automobiles of the 
plaintiff and ! the defendant occurred, would seem to be 
entirely beside the question. For the purposes of this 
appeal, it is submitted that the essential facts are 
substantially as follows: 

The plaintiff on the morning of June 8, 1932, was 
operating hife Chevrolet sedan south on 14th Street, 
about 15 to 20 miles per hour, and when he was 24 
feet from the north curb line of Constitution Avenue, 
he observed the defendant’s car going in an easterly 
direction on Constitution Avenue and about 200 or 
300 feet from 14th Street: witness then proceeded care¬ 
fully across the intersection not in excess of 15 miles 
per hour: when witness reached about the middle ot 





the intersection, he saw defendant’s car comihg dan¬ 
gerously close at a high speed; immediately thereafter 
there was a collision, and both plaintiff and defendant, 
as well as defendant’s four friends, were severely in¬ 
jured (R.17). j 

DR. PAUL. A. REPPER was called as a witness for 

the defendant and after testifying as to his version of 

the accident, on cross-examination stated that lS)r. Ja- 

worski, a neighbor of witness, was sitting besidie him, 

and William Fitzpatrick, Joseph Kirk and Frank Mor- 

ley, all living in McKeesport, Pennsylvania, ffiends 

and neighbors of the witness, were riding in the back 

seat of witness’ car (R. 22). Witness was asked why 

these friends were not in court to testifv and he stated 

* 

that he did not have any money to bring them dojwn to 
Washington, and if he did so, it would cost him $300 
or $400 and that was more than he could spend (R. 
23). When questioned as to the taking of depositions, 
witness stated he could not stand the expense, plain¬ 
tiff’s counsel then approached the bench, and ojut of 
the hearing of the jury, requested that he be permitted 
to ask whether or not the defendant had a contract 
with an insurance or casualty company which provides 
that in the event he is sued as a result of the operation 
of his automobile covered by the insurance polic>|, the 
insurance company would defend that suit; and What¬ 
ever expenses were incurred in the defense of the|suit, 
including witness fees and witness expenses, would 
not be borne by defendant but by the insurance Com¬ 
pany; to which question defendant’s counsel objected, 
and objection was sustained by the court, to which 
plaintiff noted an exception, as previously stated, on 
the ground that plaintiff had the right to show (that 
the witness was not testifying truthfully in regard to 
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the matter, and for the purpose of attacking his credi¬ 
bility, and also for the purpose of eliminating any 
sympathy which the jury might have for him on ac¬ 
count of his testimony (R. 24). 

Upon the introduction of all the evidence by both 
plaintiff and defendant, the plaintiff among other 
things verbally requested the court to instruct the 
jury that thk defendant’s failure to produce as wit¬ 
nesses at the trial the four other persons in his auto¬ 
mobile at the time of the accident, or to produce their 
depositions, created an inference that their testimony 
would be unfavorable to the defendant. The court re¬ 
fused the prayer stating the witnesses were equally 
available to both parties, to which plaintiff noted and 
was granted an exception. 

The situation, therefore, is whether or not the court 
below committed error in refusing to allow cross-ex¬ 
amination relative to defendant’s failure to produce 
the absent witnesses, and also if the court committed 
error in refusing to instruct the jury as requested by 
the plaintiff concerning the absent witnesses. 


ARGUMENT 

1 . The Exclusion by the Court of Questions Re¬ 
lating to Defendant's Insurance. 

As there are only two assignments of error in the 
record (R. 13-14), we feel justified, in discussing them, 
in setting forth in detail that portion of the record 
which has to do with these assignments. 

The first error of the court below which is com¬ 
plained of here, arose as follows: 




After the defendant Pepper has testified to tljie iden¬ 
tity of the persons in the automobile with hini at the 
time of the accident, the record continues. | 

i 

Q. Doctor, are those men here? j 

A. This tiling has cost me enough. I did n<j>t have 
any money to bring them down here. If I brinj? them 
down here, it is going to cost me $300 or $400, and 
that is more than I can spend. j 

On recross-examination witness testified: j 

Q. Did your attorney advise vou that vou! could 
take their depositions in McKeesport, Pennsylvania? 

A. Depositions were not mentioned. j 

Q. Did your attorney advise you that their deposi¬ 
tions could be taken in McKeesport, without bringing 
them to Washington? j 

A. No, sir. | 

On re-direct examination, witness testified: j 

Q. You knew it could be done? | 

A. Yes, sir. j 

Q. Doctor, did not you and I have some conversa¬ 
tion about taking the depositions? ! 

A. You advised me to have it. 

0. Yes. Did not you and I have some conversa¬ 
tions? 

A. Yes. Whenever I was down here last suipmer 
in regard to this Police Court hearing; and you! told 
me the expense of it. T said I could not stand th^ ex¬ 
pense. 

| 

Mr. Darr: I ask to be allowed to ask the witness 
whether or not it is a fact that he has a contract 
with an insurance company or a casualty company 
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which provides that in the event he is sued as a 
result of the operation of his automobile which is 
covered by the insurance policy, the insurance 
company will defend that suit; and whatever ex¬ 
penses that are incurred in that defense of the 
suit, including the witness fees and the witnesses’ 
expenses, are not to be borne by him, but are to be 
borne by the insurance company. 

The Court: You object to the question ? 

Mr. Arth: The question that is here? 

The Court: Yes. 

Mr. Arth: Y r es; I object to the question. 

The Court: It will be understood that the objection 
will be sustained. 

Mr. Darr: And may I have an exception? 

The Court: Yes. 

As a general rule, it is reversible error to permit 
the plaintiff to introduce evidence that the defendant 
is protected by liability insurance against the accident 
involved in the suit. This is very well stated in the 
case of Brooke vs. Croson, 61 App. D. C. 159, and is 
set out by Chief Justice Martin as follows: 

“It is established by the overwhelming weight 
of authority that as a general rule it is reversible 
error in; the trial of an action for damages for 
personal injuries suffered in an automobile acci¬ 
dent to permit the plaintiff to introduce evidence 
to show that the defendant is protected by liability 
insurance against such accidents.” 

The above rule is not absolute, and Chief Justice 
Martin so recognized that fact when he wrote the opin¬ 
ion, for he added: 
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. i 

“It has, however, been held that such evidence 
may be admitted where it is material as tending to 
establish an incidental fact in issue, as jfor the 
purpose of showing the interest or bias of a wit¬ 
ness as agent of an insurance company.” j 

j 

An insurance company, in defending in the liame of 
the record defendant, a personal injury actioti, does 
not have the unqualified right to have the fajct con¬ 
cealed because of the possible prejudice of j jurors 
against such companies. The plaintiff has a right to 
cross-examine the defendant, even though suchj cross- 
examination mav bring out the fact that the defendant 
is protected by liability insurance, where the purpose 
of cross-examination is to discredit a witness jor im¬ 
peach his testimony, or where it is necessary toj estab¬ 
lish some material or even incidental fact in issije. The 
plaintiff’s proposed question to the defendant had 
three purposes: (1) To contradict statements of the 
defendant; (2) To show that certain persons who 
would naturally be called by the defendant were! avail- 
able; (3) To attack the witness’ credibility, and [there¬ 
by eliminate from the minds of the jurors anyj sym¬ 
pathy they might have for the defendant as a [result 
of his testimony that he could not afford to properly 
defend the suit against him. 

In the case of Paxson vs. Davis, G1 W. L. E. 466, 
Chief Justice Martin enunciated again in identical 
language the same rule as set out in Brooks vs. Cro- 
son. | 

In a number of other cases, it has been lielc^ that 
the plaintiff may introduce evidence, or bring o|ut in 
the cross-examination, that the defendant is projected 
by insurance, where it is necessary to establish jsome 
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fact in issue or discredit or impeach a witness. Mid¬ 
eastern Contracting Corp. vs. O’Toole, 55 Fed. (2d) 
909; City Ice & Fuel Co. vs. Dankmer, 52 Fed. (2d) 
929; Wabash Screen Door Co. vs Black, 126 Fed. 721; 
Magee vs. Vaughan, 212 Fed. 278; Paepke vs. Stadel- 
man. 300 S. W. 845; Boten vs Sheffield Ice Co. (1914 
Mo.), 166 S. W. 883; Fletcher vs. Saunders (1930 Ore.) 
284 Pac. 276; Kobinson vs. Hill (1910 Wash.), Ill Pac. 
871; Brower vs. Timreck (1903 Kans.), 71 Pac. 581; 
Finkbine Lumber Co. vs. Cunningham (1912 Miss.), 57 
So. 916; Hummel vs. FischPs Sons, 162 X. Y. S. 150. 

In the case of Mideastern Contracting Corp. vs. 
O’Toole, supra, the court said on page 912: 

“(3) Nothing else which took place deserves 
notice except the cross-examination of a witness 
called by the defendant, which brought out that 
the defendant was, or might be, insured. This 
happened because the defendant put in evidence 
a statement of one of the plaintiffs taken before 
trial. The witness who took it had to prove it, 
and on his cross-examination it appeared that he 
had been sent by an insurance company. This 
was entirely permissible. The defendant need not 
have put in the statement at all: when it chose to 
do so, it laid open to inquiry its authenticity, and 
that inevitably involved the relation of the person 
who took it. If he was in the employ of some one 
who stood to pay the judgment, it would certainly 
be unjust to suppress that connection; it makes 
no difference that this let in the fact that the real 
defendant was an insurance company. The plain¬ 
tiffs were not responsible for that; they were only 
protecting themselves from an attack against the 

credibility of one of their number.” 

* 

In Magee vs* Vaughan, supra, where it became nec- 
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essary to prove title to an automobile through state¬ 
ments relative to insurance, the court said: j 

i 

i 

i 

“Under these circumstances, the evidence was 
clearly admissible as a declaration against inter¬ 
est from which the jury might draw an inference 
of ownership or such control over the automobile 
as would place the liability upon the defendant 
from which he had protected himself by insurance. 
As the evidence was admissible for that purpose, 
the fact that it might be inadmissible oti other 
grounds and tend to prejudice the minds of the 
jury in arriving at a verdict is not sufficient for 
excluding it/' (Italics supplied) j 

The same reasoning is carried out in the chse of 
Cook-0’Brien vs. Crawford, 26 Fed. (2d) 574, when 
the judge said: 

1 

l 

“The objection now urged to the ruling of the 
court below is that the reports addressed, as they 
were, to the casualty company tended to show that 
the defendant was insured against liability for in¬ 
juries sustained by its employees. But the re¬ 
ports contained distinct statements that the plain¬ 
tiff and his assistant were employees, and indi¬ 
cated that the plaintiff was not working as a con¬ 
tractor. If they were admissible upon any issue, 
which, as we have seen, was material, they were 
not subject to exclusion on the ground that they 
might tend to prove a fact which the plaintiff was 
not permitted to prove.’' 

I 

I 

In the present case, ordinarily, the plaintiff could 
not show insurance as such, but when the veracity of 
the defendant came in issue, when his testimony! was 
such as to arouse the sympathy of the jury, then, lender 
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those circumstances, the plaintiff had the right to 
cross-examine in any manner in order to offset and 
contradict the testimony given. The mere fact that 
an incidental issue such as insurance should he men¬ 
tioned is immaterial and the cross-examination bv the 
plaintiff is not defeated merely because it may tend to 
prove a fact which the plaintiff under ordinary cir¬ 
cumstances is not permitted to prove. 

Thus it was held in Steinman vs. Brownfield (1929 
Mo. App.), 18 S. W. (2d) 528, that it was competent 
to show that defendant carries liabilitv insurance 
where such fact goes to prove any material issue pro¬ 
per in the case. 

And where the evidence objected to is relevant to 
other material facts in the case or is so connected or 
interwoven with the fact of insurance as to be insep¬ 
arable therefrom, it becomes admissible. Smith vs. 
Baggett, 218 Ala. 227, 118 So. 283. 

In Paepke vs. Stadelman, supra, the court held that 
the defendant’s carrying of indemnity insurance on 
the automobile colliding with the plaintiff’s automobile 
was admissible to prove ownership denied by defend¬ 
ant’s answer. 

In Wabash Screen and Door Co. vs. Black, supra, 
the court held it was competent for the plaintiff ,to 
show on cross-examination of a physican expert wit¬ 
ness that he was an agent of defendant’s .insurance 
company. 

In Fletcher vs. Saunders, supra, the court said on 
page 278: 

44 It is possible, however, that the fact that the 
defendant is insured may be incidental to some 
other fact, which is relevant, material and admis- 
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sible. If the fact, just mentioned, cannot be told 
without mentioning insurance, the fact ot| insur¬ 
ance will not operate to restrict the inquiry and 
keep out the evidence of it; but the interrogator 
may go on and develop the fact, even though the 
jury is informed that the defendant is protected 
bv a contract of insurance.” I 

Tn Robinson vs. Hill, HO Wash. 615, the court said: 

i 

i 

“It is true this court has in a number of! cases 
held it to be error to inject into the case the fact 
that a defendant in a personal injury suit ijs pro¬ 
tected by insurance of this character, and sjuch is 
the undoubted law; but here was a sharp conflict 
between the parties as to who was running the 
mill at the time of the accident, and who, if cjither, 
as between appellant and Pineo, was to respond 
for the injuries sustained by respondent. 1 Any 
evidence touching this issue was admissibly, and 
it was competent to show as an admission % ap¬ 
pellant of his liability that he had previously 
taken out insurance to protect himself from the 
very thing which had happened. The admission 
of this evidence was earefullv guarded bv the 
court and the jury instructed to consider it for 
no other purpose. Under such circumstances 
there was no error.” 

The latest authority on this subject is the ca^e of 
Simmons vs. Brooks, decided by this court Jun^ 11, 
1934, 62 W. L. R. 563. In order that there b^ no 
mistake as to the clear intent and meaning of the cjourt 
in relation to cross-examination on this subject, w0 set 
out in full the particular questions involved, as fol¬ 
lows : | 

I 

I 

“On cross-examination, the witness was a^ked 
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whether he recalled having a talk with Mr. Letcher 
at Quantico, and he answered that he did. He was 
then asked the following question: ‘On the occa¬ 
sion of that talk, did vou not sav to Mr. Letcher 

* * 

that the insurance carried by your company, 
speaking of Simmons Motor Company, would not 
protect it against injury to Mrs. Proctor—Mrs. 
Proctor had suffered an injury, I believe—but 
that his, Letcher’s, insurance would, and that if 
Letcher would admit liabilitv for that accident, 
you would either make his car as good as new or 
give him a new car?’ The defendants objected to 
this question, but the court overruled the objection 
and witness, over exception, answered as follows: 
‘Xo; absolutely not. There was nothing along 
those lines ever said’.” 

•In rebuttal, the witness Letcher testified as follows: 

“That on the day following the accident, Harold 
Simmons, while talking to witness at Quantico, 
Virginia, said to witness that insurance carried 
by the Simmons Motor Company would not pro¬ 
tect it against Mrs. Proctor, but that witness’ in¬ 
surance would, and if he would admit liability for 
the accident, that they would either make his car 
as good as new or give him a new car, and he de¬ 
clined that proposition.” 


The court said on page 564: 


“ It is contended by appellants that it was error 
for the court to permit plaintiff’s counsel to ask 
the witness Harold Simmons the question above 
copied indicating that insurance was carried by 
the Simmons Motor Company and by Letcher. Ap¬ 
pellants claim that court should have withdrawn 
a juror and declared a mistrial because of the 
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injection of the insurance feature into tl^e case. 
We do not think that the court’s ruling ;in this 
particular was erroneous. It teas plainly the pur¬ 
pose of the question to impeach the credibility of 
the witness , Harold Simmons, by showing his at¬ 
tempt to make a corrupt bargain with Letcher for 
the settlement of the damages resulting frbm the 
accident. It is true that this incidentally disclosed 
the fact that there was automobile insurance 
shown by the parties, but that was incidental and 
unavoidable result. It is not suggested thatj coun¬ 
sel for the plaintiff referred to this fact ip their 
argument to the jury, nor does it appeajr that 
counsel for the defendants asked the court| for a 
charge cautioning the jury to disregard the ques¬ 
tion of insurance when considering the testimony 
in relation to the facts of the case.” 

I 

. 

I 

In making the claim that the court below erjed in 
refusing to allow the defendant to be cross-examined 
about his insurance, it is felt that the matter is of no 
little importance and should not be passed overt with 
the thought that such testimony had nothing (to do 
with the manner in which the accident occurred and 
that the jury’s decision in that regard settles thejease. 
An examination of the bill of exceptions is sufficient to 
convince that the only direct and complete testimony 
about all the details of the accident came from the 
plaintiff and the defendant alone. That being sol and 
their versions differing so materially as they did) it is 
only reasonable to suppose and state that the ! jury 
must have been convinced of the truthfulness oj f one 
and the untruthfulness of the other. The bill of ex¬ 
ceptions clearly shows that if the plaintiff’s testimony 
had been believed, he would have recovered something, 
whereas, a verdict for the defendant could not have 
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been based upon other than a reliance upon the de¬ 
fendant’s testimony of the manner in which the ac¬ 
cident occurred. Obviously, therefore, if the plaintiff 
had been permitted to test the credibility of the wit¬ 
ness, to question the truth of his statements about not 
being able to bear the expense of producing other wit¬ 
nesses, and it developed that he was not bearing the 
expense but was protected in that respect by an in¬ 
surance policy, the jury might well have disbelieved 
his other testimony and accepted the plaintiff’s ver¬ 
sion of the accident. 

It is also to be noted that the plaintiff in this case 
was not responsible for the question of insurance 
arising, and that all which occurred in relation there¬ 
to was out of the hearing of the jury. Simply stated, 

the situation is this: a defendant is asked bv his own 

* 

counsel on re-direct examination about his failure to 
produce the testimony of persons who were in his 
automobile at the time of the accident, and he answers 
that he could not afford the expenditure of more 
money, that the case had cost him enough, and to bring 
these witnesses to court would cost him $300 or $400 
and that was more than he could spend. Then, the 
court refused to permit the plaintiff’s counsel to ask 
him questions for the purpose of eliciting from the wit¬ 
ness information which might show the falsity of his 
statements. AVe are willing to concede that if the wit¬ 
ness’ statements about expense, and his inability to 
bear it, came out as the result of cross-examination, 
there might be a serious question about the cross-ex¬ 
aminer pursuing it to the extent of revealing the pres¬ 
ence of an insurance company in the case, but when 
the defendant, while being examined by his own coun¬ 
sel, makes the statement, then, it is going way beyond 
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what we have always considered to he the rulel to say 
that while the testimony was voluntarily adduced by 
the defendant, he cannot be cross-examined 4b°ut it 
for his answers might reveal the falsitv of his state- 
ments, and, thereby incidentally show the presence of 
an insurance company in the case. 

It might be asked why we did not move to strike out 
the defendant’s statements in relation to his inabilitv 
to bear the expense of bringing witnesses to Washing¬ 
ton, and let it go at that. The answer very clearly is 
that to strike out testimony which is manifestly a plea 
to sympathy does no more good than to apologi ze to a 

man whose eve has been closed as the result of a well- 
* 

aimed blow at said optic. The apology does 4ot re¬ 
move the black and blue evidences of the encounter, nor 
open the eye, neither does the striking out ojf sym¬ 
pathy-inviting evidence remove the sympathy! which 
was sought. We believe the law of self-defence pre¬ 
vails in both situations, and that the man with the 
black, blue and closed eye has a right to strikq back, 
and that the plaintiff in this case had the right to test 
the truthfulness of the witness, even though it resulted 
in blackening his veracity. We have never felt that 
the Biblical injunction to turn the other cheek pre¬ 
vailed in the trial of a law suit, but rather the rule of 
an eve for an eye, and a tooth for a tooth. 

2. The Refusal of the Court to Instruct the Jury 
that an Unfavorable Inference Might be 
Drawn on Account of Defendant's Failure to 
Secure Testimony of Certain Witnesses. 

It is to be observed that the court did not reifuse to 
grant the plaintiff’s verbal request for an instruction 
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on the ground that it was not written, nor did counsel 
for defendant raise any such point. 

As was stated before, the defendant had with him 
on his trip to Washington, and at the time of the ac¬ 
cident, four friends who were also his neighbors, all 
of whom lived in McKeesport, Pennsylvania. How¬ 
ever, these four passengers were not brought to Wash¬ 
ington to testifv, nor was anv effort made to take 
their depositions. At the close of the case, the plain¬ 
tiff through his counsel verbally requested the court 
to instruct the jury that the defendant’s failure to pro¬ 
duce as witnesses at the trial the four other persons 
in his automobile at the time of the accident! or to pro¬ 
duce their depositions, created an inference that their * 
testimony would be unfavorable to the defendant. The 
request being denied, the plaintiff noted an exception 

which was allowed bv the court. The court stated that 

* 

the evidence disclosed that these witnesses were equal¬ 
ly available to both parties, as their identity and 
whereabouts were known to both, and therefore under 
the facts of the case there was no basis for the instruc¬ 
tion requested (B. 25). 

It is evident that the court below erred in its state¬ 
ment of the law, for the rule in this District is well 
stated in the case of Evans vs. Bell, 49 App. 1). C. 238, 
240, in which there was a suit to set aside a convey¬ 
ance of land bv a husband to his wife alleged to be in 
fraud of the creditors. The husband and wife were 
the only witnesses. Both testified that certain other 
persons knew of the transaction by which the wife’s 
money was invested in the property, but said persons 
were not called and no reasons given for the failure to 
call them. The court said: 
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“Generally, where a party has it in his power to 
call certain witnesses who, he claims, are familiar 
with the subject being investigated, and fails to do 
so, there is a presumption that their testimony, it‘ 
they were called, would not be favorable to his 
case.” 

I 

In this particular case, the defendant has with him 
four people who were in a position to view ihe acci¬ 
dent. The four witnesses were his friends. Evidently 
if the plaintiff was at fault, these witnesses wo uld have 
testified in Washington for their friend and neighbor. 
See McConnell vs. Wood, 47 App. 1). C. 424. The rule 
set out in Evans vs. Bell and McConnell vs. Wood 
pretty well establishes the law in the District of Col¬ 
umbia and follows and is in accordance with the fed¬ 
eral practice. See Standard Transportation Co. vs. 
Wood Transportation Co., 64 Fed. (2nd) 2S2, page 
284, which was an action arising out of a collision in 
which the steamship’s third officer stationedj on the 
bridge did not appear as a witness. The court said 
on page 284: 

“In this case the third officer of the steamship 
who was on the bridge could not be found. The 
court expressed the opinion that efforts to locate 
him on the part of the libelant were not such as to 
satisfy the judge that everything possible had 
been done. Under the circumstances it is to be 
presumed that his evidence would not have been 
favorable to libelant.” 

I 

I 

And again the Federal court in the case of Peoria 
Life Ins. Co. vs. Smith, 47 Fed. (2d) 279. Tljiis was 
a suit by the insurance company to cancel a policy of 
insurance on the ground of fraud perpetrated| by the 



IS 


insured by misrepresentations as to his physical con¬ 
dition. The court said on page 280: 


“The insured is not produced as a witness, al¬ 
though the explanation is made that he is too 
seriously jill to come into court to testify. Xo ef- 
fort was made to take his deposition at any time 
between the filing of the bill and the trial: none of 
the physicians or hospital authorities who might 
be able to refute the inference that his presence 
in the sanitarium was for the purpose of treat¬ 
ment for tuberculosis are produced: and all prof¬ 
fered testimony of that nature by the plaintiff is 
met with iresistance on the ground of privilege. 

“There can be no doubt that the failure to pro¬ 
duce witnesses who have knowledge of material 

facts authorized the inference that the testimony 

•> 

of such witnesses would be adverse. 


In the case of Rosi vs. Cust, 1931 (Louisiana) 136 
So. 103, the court said on page 104: 


“The wife of this witness who was also in the 
car and knew as much about the matter as the 
defendant and her husband was not called as a 
witness. It seems rather strange that, in a matter 
involving the identity of the Cust car as a partici¬ 
pant in the accident, this lady should not have 
been called as a witness if she could have corro¬ 
borated the testimony of Mrs. Cust and her hus¬ 
band. Xo explanation is made of the failure to 
call her as a witness, and there is nothing in the 
record to show that she was not available, and 
that therefore there naturally arises the presump¬ 
tion that, if she had been called, her testimony 
would have contradicted rather than supported 
the testimony of the two witnesses for the defend¬ 
ant.” 
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Lincoln National Life Tns. Co. vs. Erickson,142 Fed. 
(2d) 997, in which there was a suit on an insurance 
policy as the result of death arising out of ai cut al¬ 
leged to have been caused while decedent was being 
shaved at a barber shop. During the trial of the case, 
neither the barber nor other people familiar with the 
case appeared as witnesses. 

“It is to be noted that neither the barker nor 
any one else who may have been in the barber 
shop was produced as a witness, nor was their 
absence accounted for, so far as the record shows. 
The burden of proof was upon the plaintjff, and 


failure to produce a witness such as the!barber 
leads to the presumption that, if* produced, his 
testimony would have been unfavorable to the 
plaintiff.” 


And in an admiralty case, in an action for damages 
arising out of a collision in which it was decided that 
the tug Authentic and the tug Transfer No. 5 were 
responsible for the collision, the court said in the case 
of The Authentic, 37 Fed. (2d) 352. The ijistrict 


Court Justice said: 


“Counsel for the Authentic did not call any 
witnesses from on board her. He rested] after 
calling the captain of a ferryboat of the Cjentral 
Railroad of New Jersey, who made a pobr im¬ 
pression on me and whose attempt to satisfy me 
that the Authentic’s tow was following straight 
behind her, as she headed up and across the river, 
has whollv failed. 

“The failure to call any of the Authentic’s nav¬ 
igators—most unusual in a collision case—neces¬ 
sitates the presumption that their evidence would 
not have been favorable to her.” 
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And in this ease, a negligence case, in which the de¬ 
fendant fails to produce four passengers, necessitates 
the presumption that their evidence would have been 
adverse to the defendant. See also McCue vs. City of 
Xew York, 37 Fed. (2d) 934, which is also an admir- 
altv case, being in accord with the decision of the Au- 
thentic case. 

In this case, the witnesses in question were friends 
of the defendant at the time of the accident: tliev lived 

; 7 *' 

in the same town as defendant; they were frequently 
seen bv the defendant: tliev were in defendant’s car 

I / • 

at the time of the accident. In the case of Gallagher 
vs. Hastings, 21 App. 1). C. SS, which involved an ap¬ 
peal from a patent interference case, it was held that 
anv unfavorable inference arising from the failure to 
call as a witness the one person besides the parties to 
an interference who has anv direct knowledge of their 
claims to the conception of the invention, will operate 
rather against the party in the employment of whose 
assignee such person is, the presumption being that 
the other party did not have an equal opportunity of 
knowing what his recollection of the occurrence 
might be. 

What sort of a picture does this case finally present? 
It must have impressed the jury as a very sympathetic 
one from the point of view of the defendant. The court 
would not permit the plaintiff to examine the defend¬ 
ant to attempt to break down his plea of poverty, and 
did not tell the jury it was his obligation to account 
for the absence of his friends and neighbors who were 
with him at the time of the accident. The jury must 
have inferred that the defendant’s lack of funds ex¬ 
cused him, and of course his statement that “This 
thing has cost me enough” (R. 22) undoubtedly ere- 
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ated the impression that in addition to his own losses 
and injuries the defendant felt obligated to his friends, 
and any further assessment against him in favor of 
the plaintiff would be entirely too much of a burden, 
especially in view of the conflict in the testimony,! from 
which a doubt could be resolved either way. 

I 

CONCLUSION | 

i 

It is, therefore, respectfully submitted that the court 
below erred in the two respects assigned by the plain¬ 
tiff, and that the judgment of the court should lj>e re¬ 
versed and the cause remanded for a new trial. | 

Respectfully submitted, 

Sefton Darr, 

James O’D. Moran, 
Attorneys for Appellant. 
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This is an appeal from a judgment entered In the Su¬ 
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the South side of Constitution Avenue, Northwest, had 
reached a point about the middle of the intersection of said 
Avenue with Fourteenth Street when it was struck by ap¬ 
pellant’s car coming from the left in a Southerly direction 
on Fourteenth Street, with such force that appellee’s car 
turned over two or three times and finallv came to rest 

mr 

against a tree at the Southeast corner of the intersection. 
One of said witnesses had been standing against said tree 
and saw both cars before, during and after the collision 
(R., pp. 19-20-31). 

The testimony of appellee tended to establish that on the 
morning of June 8, 1932, he was driving his car East on 
Constitution Avenue, approaching the intersection of 
Fourteenth Street, at approximately twenty miles per 
hour; about fifty feet from the West curb line, he looked to 
the left and could see no car approaching; he slowed down 
as he went into the intersection, and there were no cars 
there; then, watching the two streets, he got over to the 
car tracks and as he glanced left, there was the other car, 
which, in a fraction of a second from the moment he first 
saw it, hit appellee’s car about where he was sitting in the 
front seat; appellee and the four men in his car were 
“knocked out” and injured; appellee “came to” in the 
hospital four or five hours after the accident, and was in 
the hospital about ten days (R., pp. 21-22); two of the 
others were in the hospital about two weeks, and another 
until August. Appellee and the four men were friends, and 
lived in McKeesport, about twelve or fifteen miles from 
Pittsburgh, Pennsvlvania. 

On cross-examination, appellee gave the names of the 
four men. On re-direct, he was asked, not as appellant’s 
brief (p. 3) indicates, “why these friends were not in court 
to testify,” bilt: “‘Doctor, are those men here?” to which he 
replied: 
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“This thing has cost me enough. I did not have any 
money to bring them down here. If I bring them down 
here, it is going to cost me $300 or $400, gnd that is 
more than I can spend.’’ (R. pp. 22-23, and Appellant’s 
brief pp. 5-6.) 

i 

i 

Appellee further said that his attorney advised him to 
have depositions taken, and told him the expense of it; 


that he could not stand the expense (R. p. 23). Appellant’s 
counsel then, out of hearing of the jury, stated tojthe court: 

i 

“I ask to be allowed to ask the witness whether or 
not it is a fact that he has a contract with ani insurance 
company or a casualty company which provides that in 
the event he is sued as a result of the operation of his 
automobile which is covered by the insurance policy, 
the insurance company will defend that suit; jmd what¬ 
ever expenses that are incurred in that defense of the 
suit, including the witness fees and the witnesses’ ex- 
ponses, are not to be borne by him, but are be borne 
by the insurance company” (R. p. 24). 

Appellee objected, and the court sustained the bhieetion, 
to which appellant noted an exception. 

At the close of the evidence, appellant’s counsel verbally 
requested the court to instruct the jury that Appellee’s 
failure to produce as witnesses at the trial the fbur other 
persons in appellee’s automobile at the time of the|accident, 
or to produce their depositions, created an inference that 
their testimony would be unfavorable to appellee. |No writ¬ 
ten prayer for such instruction was submitted, 'the court 
ruled that the evidence in the case disclosed that said wit¬ 
nesses were equally available to both parties, as tl^eir iden¬ 
tities and whereabouts were known to both, and that under 
the facts of the case, there was no basis for the instruction 
requested, to which ruling appellant noted an exception. 

Thereupon the court charged the jury, to which cjiarge no 
exception was taken by appellant. 
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Appellant’s brief contains no recital of the assignments 
of error. The general subject matter of said assignments 
is summarized in the last paragraph of the Statement of 
the Case (p. 4 of appellant’s brief). 

ARGUMENT. 

I. 

The first assignment of error (R., p. 13) is based upon the 
court’s refusal to allow appellant to ask appellee concern¬ 
ing liabilitv insurance. 

The rule regarding the admission of evidence concerning 
liabilitv insurance carried bv a defendant is established for 
this jurisdiction by the cases of Capital Construction Com¬ 
pany v. Holtzman , 27 App. D. C. 125; Brooke v. Croson, G1 
App. D. C. 159, and Paxson v. Davis, 62 App. D. C. 146 
(certiorari denied, 290 U. S. 645, 7S L. Ed. 558). In the 
Holtzman case, which was an action for damages for per¬ 
sonal injuries resulting from an elevator accident, it was 
held reversible error for the trial court to permit plaintiff’s 
counsel to ask witnesses whether or not the defendant was 
insured against such accidents. 

In Brook v. Croson, supra, referred to in appellant’s 
brief (pp. 6, 7), judgment for plaintiff was reversed because 
of the erroneous admission of testimony of plaintiff to the 
effect that in a conversation at the time of the accident 
defendant made certain admissions as to his liabilitv for 
the accident, and said that plaintiff would not suffer any 
loss because he; defendant, was fully insured. The trial 
court permitted the jury to consider that evidence along 
with other evidence in the case, over the objection of de¬ 
fendant. This Court, in reversing the trial court, used the 
language quoted on page 6 of appellant’s brief, and con¬ 
tinued : 




“It is held that such evidence is not relevant to the 
issue of negligence, and can have no effect but to in¬ 
duce a verdict based on the fact that an insurance com¬ 
pany and not the defendant must pay the award. ’ ’ 

In Paxson v. Davis, supra, it was held doubtful whether 
the testimony in question, concerning the employment of a 
witness by an insurance company, was definite! enough to 
show that he had worked as an insurance adjuster on that 
particular case; and in view of the court’s instructions 
that it would be directed only to the witness’s interest or 
bias, and not to defendant’s liability to plaintiff, Sthis Court 
held it admissible. 

The cases cited by appellant on pp. 8-11 of his! brief fall 
into two groups—first, those in which evidence qf liability 
insurance was admitted as tending to show bias of a wit¬ 
ness ; and, second, those in which the inquiry asj to insur¬ 
ance was addressed to a valid issue in the case. 

In the first group are: j 

i 

In Mideastern Contracting Corporation v. O’Tople, 55 F. 
(2d) 909, the court allowed plaintiff to show on cross-ex¬ 
amination of defendant’s witness, who testified as to a 
statement made by one of the plaintiffs before tlrial, that 
the witness had been sent by the insurance company. In 
that case, Judge Learned Hand further said: j 

“The atmosphere of a court room is oftei^ critical 
in the result, and much depends upon his (the trial 
judge’s) intervention to repress importunate cjomment, 
questioning and suggestion. This is especially impor¬ 
tant in causes like this, when the jury is inevitably 
prone to be led avray from the actual issues.” 

i 

In Wabash Screen Door Company v. Black, 126 Fed. 721, 
it was held that the bias or interest of a physician testifying 
for the defendant might be elicited on cross-exanjination, 
although it disclosed that defendant was protected by in¬ 
surance. 
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In Fletcher v. Saunders , 132 Oregon 67, 284 Pac. 276, a 
witness testified that he went to the scene of the accident 
“with the insurance man,” and another testified that the 
insurance company brought him to the trial to testify. 

In Hummel v. FiscliVs Son f 162 N. Y. Sup. 150, a witness 

on the stand made material statements inconsistent with 

statements claimed to have been made bv him to one Brod- 

* 

erick a few days after the accident; and the court admitted 
evidence brought out on cross-examination that Broderick 
procured the statement while in the employ of a casualty 
company and at the instance of the attorney for it and the 
defendant. 

Obviously, the foregoing cases are not pertinent to the 
facts herein. 

The cases in the second group, involving evidence ad¬ 
dressed to a valid issue likewise are not pertinent to this 
case, where the evidence was desired to attack defendant ’s 
credibility. In this group are: 

Magee v. I aughu, 212 Fed. 281: Defendant denied owner¬ 
ship of the automobile involved, and denied any responsibil¬ 
ity for the damages caused by the accident. In an effort to 
show that he was the owner of the car, evidence was 
allowed that at the time of the accident he said if the 
insurance company did not make good the damage he 
would; and that he admitted a certain statement of facts 
presented to him was correct but refused to sign it, because, 
he said, he did not know what effect it might have on his 
relations with the insurance company which covered him 
in the case. It was upon that situation the court held the 
testimony admissible, as set out on pp. 8-9 of appellant’s 
brief. 

Paepke v. Stadelman, 222 Mo. App. 346, 300 S. W. 845: 
Proof was offered that defendant carried insurance on the 
car in collision although he denied ownership of it. The 
court said: 



“Defendant’s ownership of the car was! one of the 
elements of plaintiff’s case. * # * Tlje fact that 

defendant had indemnity insurance is a circumstance 
tending to show that he owned the car and was admis¬ 
sible on that issue.” i 

Boten v. Sheffield Ice Company, 180 Mo. Ajpp. 96, 166 
S. W. 883: The insurance question was first raised on the 
examination of jurors on their voir dire, when plaintiff 
asked if they were connected with any liability insurance 
company; the court held the inquiries allowable, provided 
they were pertinent and made in good faith. In the trial, 
the defendant company denied it was in fact doing the job 
of work on which plaintiff was injured, and evidence that 
it had a policy of indemnity insurance on the job was held 
of probative value to show who was doing the work. Under 
those circumstances the court said the question was per¬ 
mitted, although ordinarilv it would be held inadmissible, 
and the mere asking of it would constitute reversible error. 

Robinson v. Hill, 60 Wash. 615; 111 Pac. 871: [Defendant 
contended plaintiff was not an employee, but an independ¬ 
ent contractor; plaintiff was permitted to offer evidence 
that defendant carried casualty insurance covering acci¬ 
dents to men working in the mill; to testify that |ie himself 
had been injured in the same mill on a previous occasion, 
and to relate conversations with the defendant concerning 
the settlement made by the casualty company for that 
injury. The court said: 

“ * * * Here was a conflict between the toarties as 

to who was running the mill at the time of th<> accident, 
and who * * * was to respond for the injuries sus¬ 
tained by respondent. Any evidence touching this 
issue was admissible.” 

Brower v. Timreck, 66 Kans. 770, 71 Pac. 581^ involved 
a similar situation; defendant claimed plaintiff \yas an in¬ 
dependent contractor and not an employee, but on cross- 
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examination admitted he insured his employees against ac¬ 
cident. The court admitted the testimony as tending to 
establish whether plaintiff was an employee or not. 

Finkbine Lumber Co. v. Cunningham, 101 Miss. 292, 57 
So. 916: The court said the company’s carrying accident 
insurance to protect the employees on the particular job 
was “strong proof” that it was in real control of the 
work. 

Cook-O'Brien v. Crawford, 26 F. (2d) 574 (certiorari 
denied 278 U. S. 620) was another subcontractor-employee 
case. Plaintiff offered in evidence copies of two reports 
on a form headed “Report of accident to an employee”; 
one referred to plaintiff and the other to a workman assist¬ 
ing him; the reports were made by the superintendent of 
the defendant company to an insurance carrier. The court 
held the reports admissible on the contested point of plain¬ 
tiff’s status as an employee. 

Stcinman v. Brownfield (Missouri Appeals, 1929), 18 
8. W. (2d) 528|: A remark by counsel for plaintiff that 
defendant stated he had insurance and that plaintiff would 
be cared for was allowed, when followed by proof. 

Smith v. Baggett, 21S Ala. 227, 118* So. 283: Matter 
relating to insurance, in evidence without objection, was 
held so interwoven with the facts of the case as to be 
inseparable. 

In City Ice and Fuel Com pang v. Daukmer, 52 F. (2d) 
929 (C. 0. A. 4), it appeared that on the first day of the 
adjourned term, before trials had started, the judge of the 
United States District Court for the Northern District of 
West Virginia asked, not the jurors in that case, but the 
whole panel for the term, if they were stockholders, officers, 
agents or employees of any insurance company. The Cir¬ 
cuit Court of Appeals held the question not improper, but 
highly proper, as avoiding a situation in which such a 
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sTockholder, officer, agent or employee might sit as a juror 
in the trial of a case in which an insurance company was a 
real party at interest although not appearing pf record. 
Incidentally, the court said: 

v 7 

“It has been held a number of times by tlie courts, 
especially the Supreme Court of West Virginia, that 
the jury should not in any manner be apprised of the 
fact that the defendant was protected by insurance. 
See Atkins v. Bartlett, 101 W. Va. 263, 132 >p. E. 885, 
and cases there cited.” 

Simmons et al. v. Brooks , 63 App. D. C. 293 (62 W. L. R. 
563), involved a three-car collision; a witness for the de¬ 
fendants denied certain evidence to the effect that he had 

i 

attempted to make a corrupt bargain with the owner of 
the third car wherebv the latter would admit liability and 
let damages be settled through his insurance. T^iis Court 
held that upon the entire record the trial court committed 
no error in submitting the case to the jury. 

It is submitted that a reference to the bill of exceptions 
will show that appellant is in error in stating that the 
only direct and complete testimony about all tl^e details 


of the accident came from the appellant and the 


appellee 


alone (appellant’s brief, page 13). Appellee produced 
three disinterested eyewitnesses to the happening (R. pp. 
16-22; 24-25); appellant produced none. Both paifties pro¬ 
duced evidence as to the physical aspects of the intersec¬ 
tion in which the collision occurred, the respective positions 
of the automobiles and the condition of the automobiles 
thereafter. On the points as to which appellant’s and 
appellee’s testimony differed—the speed and relative loca¬ 
tions of each car just prior to and at the time of the Impact— 
there is ample proof in the testimony of the other witnesses. 
The verdict shows that the jury was convinced that appellee 
was not negligent; and the record is sufficient, even| without 
appellee’s testimony, to support that finding. 
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In Stehouwer v. Lewis, 249 Mich. 76, 227 N. W. 759, 74 
A. L. R., 844, the court said : 

‘‘The bringing up of the question of insurance in a 
negligence case is a dangerous practice, and can easily 
lead to error. A jury too frequently is apt to increase 
the amount of damages, or be otherwise influenced. 
Its verdict might be affected if it knows that the de¬ 
fendant has, through the payment of a premium, ob¬ 
ligated an insurance company to pay any damages 
caused bv defendant.’’ 

In Arnold v. California Portland Cement Co., 41 Cal. 
App. 420, 183 P. 171, 172, it was said to be reversible error 
for counsel to propound a question carrying with it “the 
implication, if not the direct assertion, that appellant was 
insured by a casualty insurance company against any finan¬ 
cial loss which might be sustained by reason of the injury 
to respondent.” 

See also: 

C. A. Crossler v. Safeway Stores, Inc., 6 Pac. (2d) 

151 (Idaho Supreme Court). 

Steve v. Bonners Ferry Lumber Co., 13 Idaho 384, 398; 

92 Pac. 363. 

Schellenberg v. Southern California Music Co., 35 Pac. 

(2d) 156 (California). 

Appellant says that his proposed question had the pur¬ 
pose of attacking appellee’s credibility and thereby elim¬ 
inating from the minds of the jurors “any sympathy they 
might have for the defendant as a result of his testimony 
that he could not afford to properly defend the suit against 
him.” Nowhere in the record is it indicated that appellee 
testified he could not afford to defend properly the suit 
against him, or that he had not properly defended it. At 
the time of his testimony, three disinterested witnesses who 
were present at the time of the accident had already testi- 
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the well- 
vidence. 


fled, and it was not made to appear by anyorje that the 
testimony of the four persons in his car was| necessary 
“to properly defend the suit” even if these witnesses had 
been available by subpoena. The removal from the minds 
of the jurors of any “sympathy” for appellee \jras sought 
to be accomplished by instilling into their minds the thought 
that any judgment against him would be paid by an in¬ 
surance company, and thereby gain a greater ambunt of the 
same “sympathy” for appellant, regardless of 
settled rules against the introduction of such e 

Appellant’s counsel seems to base his argumejnt (Brief, 
p. 15) upon the Mosaic law rather than presem-day pro¬ 
cedure governing tort actions. 

If the testimony as to appellee’s lack of financial re¬ 
sources was such as to raise the sympathy of the jury, the 
testimony of appellant along that line certainly should have 
had as much effect. 

There is no presumption that the appellee’s lack of funds 
would excuse him from responsibility for negli 
he had been guilty of any. Nor is there any bas: 
inference attempted to be drawn by appellant (Brief, pp. 
20-21) that appellee’s statement: “This thing lia$ cost me 
enough” created an impression that he felt obligated to his 
friends, in addition to his own loss. j 

It is respectfully submitted that if the trial couijt had al¬ 
lowed counsel to ask the question desired, no amount of 
instructions to the jury could have counteracted appellant’s 
plea for sympathy or have removed from the lliinds of 
the jury the thought so instilled, that appellee ultimately 
might not be called upon to pay any verdict they might 
render against him. As said in Patterson v. Surple ss, 

I 

supra: 


gence, if 
s for the 


“The prejudicial effects of such impression 
vious, and could scarcely be magnified.” 


are ob- 








16 


Likewise, in McConnell v. Wood, 47 App. D. C., 424 n 
patent Interference ease, the Inventor claimed certain par¬ 
ticulars had been disclosed to his attorney and to another 
person, but they were not called to testify. 

In Standard Transportation Company v. Wood Trans¬ 
portation Co., 64 F. (2d) 282, an admiralty ease, the court, 
commenting on “other significant circumstances,” said that 
no claim for damage had been made nor libel filed until 
more than three years after the accident, and meantime the 
officer who had been on the bridge of the steamship “could 
not be found.” 


In Peoria Life Insurance Company v. Smith, 47 F. (2d) 
279, the opinion in the case indicates that any truthful tes- 
timonv given bv the insured, Smith, would necessarily have 
been favorable to the insurance company plaintiff. Smith 
had been under treatment in a tuberculosis hospital before 
he applied for insurance carrying disability benefits; after 
the policy was issued he returned to the hospital on two 
occasions, and then applied for total and permanent disa¬ 
bility benefit under the policy on the ground of tuberculosis. 
The court found the company was entitled to the return 
of the indemnity payments, and, in discussing the testimony 
in general concerning the fraudulent representations on 
which the policy was issued, used the language quoted on 
p. IS of appellant ’s brief. 

Bosi v. Cast; 17 La. App. 349, 136 So. 103, involved an 
attempt at an alibi for the car charged with responsibility 
for the accident. Plaintiff produced a number of witnesses 
who positively identified the car; defendant denied he was 
in the accident ; admitted he was driving the car that day, 
and testified to several trips he made on one of which lie 
had with him a friend and the friend’s wife. The friend’s 


testimony was not fullv in accord with defendant’s as to 
•» * 

where they went, and the wife was not called as a witness. 
There was nothing to indicate whether or not she was avail- 


I 
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able. The court commented on the fact that she |did not tes¬ 
tify, and said: I 


“However, the presumption arising* fromjher failure 
to testify is not necessary to support the conclusion 
that the cause of the accident was the negligent driving 
of the defendant. That conclusion is amply supported 
bv the other testimony in the record.” 


In Lincoln National Life Insurance Company vj. Erickson, 
42 F. (2d) 997, seeking to collect double accident benefits 
under a policy, the bill charged that Erickson received ac¬ 
cidental physical injury causing an abrasion of the skin 
of his face, as a result of which abrasion a streptococcic 
infection followed, and caused his death. It was claimed 
that he received the cut while being shaved. Tlie evidence 
showed that he went into a barber shop, stayed half an 
hour; that night a small cut was noticed on his |chin; next 


day it was inflamed; he became ill, and shortly (thereafter 
died. The court said there was no direct proof lof any ac¬ 
cidental means producing the abrasion; that the case was 
“a series of presumptions based one upon anotner,” and 
continued: 


“That the abrasion of the skin on the chin of decedent 
was received in the barber shop is a mere presumption. 
The evidence does not show that the abrasion did not 
exist when decedent went into the barber shop, nor does 
the evidence show that the abrasion did exisf when he 
came out of the barber shop. There is no proof that 
decedent was shaved while in the barber shop.” 

It was upon that state of facts that the court made the 
remarks quoted on p. 19 of appellant’s brief. 

The Authentic, 37 F. (2d) 352, and McCue v. City of New 
York, 37 F. (2d) 934, are both admiralty cases involving 
collisions in New York harbor. In the first mentioned, the 
and got in the way of the tug Transfer, which was at fault 
Authentic was towing a line of barges which swurig around 

2a \ 
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In Stehouwet v. Lewis, 249 Mich. 76, 227 N. W. 759, 74 
A. L. R., 844, the court said: 

“The bringing up of the question of insurance in a 
negligence case is a dangerous practice, and can easily 
lead to error. A jury too frequently is apt to increase 
the amount of damages, or be otherwise influenced. 
Its verdict might be affected if it knows that the de¬ 
fendant has, through the payment of a premium, ob¬ 
ligated an insurance company to pay any damages 

caused bv defendant.” 

•» 

In Arnold v. California Portland Cement Co., 41 Cal. 
App. 420, 183 Pi 171, 172, it was said to be reversible error 
for counsel to propound a question carrying with it “the 
implication, if not the direct assertion, that appellant was 
insured by a casualty insurance company against any finan¬ 
cial loss which might be sustained by reason of the injury 
to respondent.” 

See also: 

C. A. Crossler v. Safeway Stores, Inc., 6 Pac. (2d) 

151 (Idaho Supreme Court). 

Steve v. Bokners Ferry Lumber Co., 13 Idaho 384, 398; 

92 Pac. 363. 

Schellenberg v. Southern California Music Co., 35 Pac. 

(2d) 156 (California). 

Appellant says that his proposed question had the pur¬ 
pose of attacking appellee’s credibility and thereby elim¬ 
inating from the minds of the jurors “any sympathy they 
might have for the defendant as a result of his testimony 
that he could not afford to properly defend the suit against 
him.” Nowhere in the record is it indicated that appellee 
testified he could not afford to defend properly the suit 
against him, or that he had not properly defended it. At 
the time of his testimony, three disinterested witnesses who 
were present at the time of the accident had already testi- 
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fied, and it was not made to appear by anyone that the 
testimony of the four persons in his ear was necessary 
“to properly defend the suit” even if these witnesses had 
been available by subpoena. The removal fronj the minds 
of the jurors of any “sympathy” for appellee jwas sought 
to be accomplished by instilling into their minds |he thought 
that any judgment against him would be paid by an in¬ 
surance company, and thereby gain a greater amount of the 
same “sympathy” for appellant, regardless of the well- 
settled rules against the introduction of such Evidence. 

Appellant’s counsel seems to base his argument (Brief, 
p. 15) upon the Mosaic law rather than preseijt-dav pro¬ 
cedure governing tort actions. 

If the testimony as to appellee’s lack of financial re¬ 
sources was such as to raise the sympathy of the jury, the 
testimony of appellant along that line certainly sljiould have 
had as much effect. 

i 

There is no presumption that the appellee’s lack of funds 
would excuse him from responsibility for negligence, if 
he had been guilty of any. Nor is there any baiis for the 
inference attempted to be drawn by appellant (Brief, pp. 
20-21) that appellee’s statement: “This thing lias cost me 
enough” created an impression that he felt obligated to his 
friends, in addition to his own loss. , 

It is respectfully submitted that if the trial codrt had al¬ 
lowed counsel to ask the question desired, no ^mount of 
instructions to the jury could have counteracted appellant’s 
plea for sympathy or have removed from the jminds of 
the jury the thought so instilled, that appellee intimately 
might not be called upon to pay any verdict tljev might 
render against him. As said in Patterson v. \Surpless, 
supra: 

“The prejudicial effects of such impressioji are ob¬ 
vious, and could scarcely be magnified.” 1 
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In New York Central Railroad Co. v. Edward ff. John - 
son, 279 U. S., 310, 31S, 73 L. ed. 706, 710, the Supreme 
Court said: 

“But a trial in court is never * * * ‘purely a pri¬ 
vate controversy * * * of no importance to the pub¬ 
lic/ The state, whose interest it is the dutv of court 
and counsel alike to uphold, is concerned that every 
litigation be fairly and impartially conducted and that 
verdicts of juries be rendered only on the issues made 
by the pleadings and the evidence. The public interest 
requires that the court of its own motion, as is its 
power and duty, protect suitors in their right to a 
verdict uninfluenced by the appeals of counsel to pas¬ 
sion or prejudice.” 

II. 

The Refusal of the Court to Instruct the Jury that an 
Unfavorable Inference Might be Drawn on account of Ap¬ 
pellee’s Failure to secure Testimony of Certain Witnesses. 

It is submitted that upon the record appellant is pre¬ 
cluded from raising in this Court the point covered by his 
second assignment of error, considered under Part 2 of his 
brief. Xo written request for such instruction was sub¬ 
mitted to the court; and under the facts of the case, there 
was no basis for the instruction requested. Under Law 
Rule 43, par. 3: 

“Pravers for Instructions.—Counsel s u b m i 11 i n g 
prayers fori instructions to the jury shall submit the 
same in writing and shall place upon the same the title 
and number of the cause, and indicate thereon whether 
such prayers are those of plaintiff or defendant * * 

the court could not have granted the request; and whether 
it was refused onlv for lack of conformitv to the rule, or 
also on its merits, is immaterial. 

See Washington Herald Co. v. Berry, 41 App. D. C., 322, 
334, 339. 
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There was no occasion for appellee to object o| except to 
the action of the court in refusing the instruction; if the 
court had attempted to grant it, its action would (have been 
open to objection by appellee. I 

After refusal of the verbal request, the court proceeded 
to charge the jury, and plaintiff did not except to said 
charge (R., p. 25). I 

In the light of the recent case of Darby v. The Montgom¬ 
ery County National Bank of Rockville, Maryland, 63 App. 
D. C. 313 (certiorari denied Supreme Court, U. Si, October 
8, 1934), it is submitted there is nothing which the court can 
review on the second assignment of error. See also: Inter¬ 
national Finance Corporation v. General Motors Acceptance 
Corporation, 63 App., D. C., 325. 

Notwithstanding the foregoing, appellee submits that the 
requested instruction was properly refused. 

The following analysis of the cases cited by appellant’s 
brief, pages 17, 18, 19 and 20, will demonstrate that said 
eases are not pertinent to the facts at bar. 

In Evans v. Bell, 49 App., D. C. 238, 240, a husband and 
wife, the only witnesses, sought to uphold a conveyance of 
land from the husband to the wife; both claimed in their 
testimony that other persons knew of the transaction, but 
they failed to call any of such other persons. This Court 
said: 

*‘ Generally, where a party has it in his power to call 
certain witnesses who, he claims, are familiar with the 
subject being investigated, and fails to do so, there is 
a presumption that their testimony, if they were called 
would not be favorable to his case. McConnell v. Wood, 
47 App. D. C. 424.” (Italics supplied.) 

In the instant case, neither appellant, appellee i|or any¬ 
one else claimed or even intimated that the four meh in ap¬ 
pellee’s car had any information as to how the Occident 
happened. 
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they failed to call any of such other persons. Thfs Court 
said: 
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subject being investigated, and fails to do so, there is 
a presumption that their testimony, if they were called 
would not be favorable to his case. McConnell Wood, 
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In the instant case, neither appellant, appellee lior any¬ 
one else claimed or even intimated that the four me|i in ap¬ 
pellee's car had any information as to how the accident 
happened. ! 
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Likewise, in McConnell v. Wood, 47 App. D. C., 424 n 
patent interference case, the inventor claimed certain par¬ 
ticulars had been disclosed to his attorney and to another 
person , but they were not called to testify. 

In Standard Transportation Company v. Wood Trans¬ 
portation Co., 64 F. (2d) 282, an admiralty case, the court, 
commenting on “other significant circumstances,” said that 
no claim for damage had been made nor libel filed until 
more than three years after the accident, and meantime the 
officer who had been on the bridge of the steamship “could 
not be found.” 

In Peoria Life Insurance Company v. Smith, 47 F. (2d) 
279, the opinion in the case indicates that any truthful tes¬ 
timony given by the insured, Smith, would necessarily have 
been favorable to the insurance company plaintiff. Smith 
had been under treatment in a tuberculosis hospital before 
he applied for insurance carrying disability benefits; after 
the policy was issued he returned to the hospital on two 
occasions, and then applied for total and permanent disa¬ 
bility benefit under the policy on the ground of tuberculosis. 
The court found the company was entitled to the return 
of the indemnity payments, and, in discussing the testimony 
in general concerning the fraudulent representations on 
which the policy was issued, used the language quoted on 
p. IS of appellant’s brief. 

Bosi v. Oust, 17 La. App. 349, 136 So. 103, involved an 
attempt at an alibi for the car charged with responsibility 
for the accident. Plaintiff produced a number of witnesses 
who positively identified the car; defendant denied he was 
in the accident; admitted he was driving the car that day, 
and testified to several trips he made on one of which he 
had with him a friend and the friend’s wife. The friend’s 
testimony was not fully in accord with defendant’s as to 
where they went, and the wife was not called as a witness. 
There was nothing to indicate whether or not she was avail- 
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able. The court commented on the fact that she did not tes¬ 
tify, and said: j 

I 

“However, the presumption arising* fronj her failure 

to testify is not necessary to support thej conclusion 

that the cause of the accident was the negligent driving 

of the defendant. That conclusion is amply supported 

bv the other testimony in the record.” 

- 

I 

In Lincoln National Life Insurance Company v. Erickson , 
42 F. (2d) 997, seeking to collect double accident benefits 
under a policy, the bill charged that Erickson received ac¬ 
cidental physical injury causing an abrasion ^>f the skin 
of his face, as a result of which abrasion a streptococcic 
infection followed, and caused his death. It vfas claimed 
that he received the cut while being shaved. The evidence 
showed that he went into a barber shop, stayed half an 
hour; that night a small cut was noticed on his chin; next 
day it was inflamed; he became ill, and shortly thereafter 
died. The court said there was no direct proof of any ac¬ 
cidental means producing the abrasion; that the case was 
“a series of presumptions based one upon another,” and 
continued: 

“That the abrasion of the skin on the chin (if decedent 
was received in the barber shop is a mere presumption. 
The evidence does not show that the abrasibn did not 
exist when decedent went into the barber shop, nor does 
the evidence show that the abrasion did exist when he 
came out of the barber shop. There is no proof that 
decedent was shaved while in the barber shop.” 

i 

It was upon that state of facts that the court made the 
remarks quoted on p. 19 of appellant’s brief. 

The Authentic, 37 F. (2d) 352, and McCue v. City of New 
York, 37 F. (2d) 934, are both admiralty cases involving 
collisions in New York harbor. In the first mentioned, the 
and got in the way of the tug Transfer, which was at fault 
Authentic was towing a line of barges which swung around 

2 a ! 
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in not having a lookout. The court found both at fault 
and assessed cc>sts against both. In the McCue case, the 
court said the City of New York did not produce any 
evidence to show that it did not know of the uneven char¬ 
acter of the bottom at a certain dock, and therefore it was 
fair to infer it did have knowledge of it and was responsible 
as a wharfinger for damage caused thereby. 

In Gallagher v. Hastings , 21 App., D. C., 88, the witness 
who was not called by either party was the only person 
other than the two claimants who was present at their in¬ 
terview forming the basis of their claims, and who could 
have thrown any light on the diametrically opposite state¬ 
ments of contestants. The court held that any inference 
would operate rather against the party having the better 
opportunity to know the witness’s recollection. There is 
no such situation here. 

There is nothing of record to indicate that the four men 
in defendant’s car could have thrown anv light on the 
happening of the collision that had not been already shown 
in evidence bv the testimonv of the three disinterested eve 

** mt 

witnesses and the parties themselves. These witnesses 
were not available to appellee by subpoena and he had no 
power to call them to testify. He did not claim that they 
were familiar with the subject being investigated and he 
testified very frankly that the cost of bringing them here 
was more than he could spend. 

It is respectfully submitted that the points raised by the 
appellant on appeal are without merit; that no error was 
committed in the trial of the case below, and that the judg¬ 
ment should be affirmed. 

Respectfully, 


Charles W. Arth, 
Attorney for Appellee. 
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